




ADVERTISEMENT. 


After »jLhe very flattering manner in which the pre- 
.-sent piiblicati;^ been announced by Mr. Ccoper,* it 

. ' f 

would ill become^ th^ Reporter to do more than express his 

0 > 

hope that the Profession i^y not find reason to complain, 
in this instance, of the pPdftiality of friendship 

It may be remarked that, in the arrangement of the 
following notes, the due ^^^de^ of time has not always 
been observed; an inaccuracy which, while the Reporter 
expresses his intention to avoid, as far as is consistent 
with other objects which he considers as of more import¬ 
ance, he requests the Reader, whenever it occurs, to 
attribuie to the occasion^ difitenity of collecting and pre¬ 
paring, with sufficient accuracy, the materials for the 
report of each case iftiraediulely after its decision. The ^ 
kindness of friends, which he is at all times happy to 
avail himself of, and proud to acknowledge, has also, in 

* Adfertisemejit to the Second Part of Cooper's Cases in Chancery, 
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several instances, supplied him witli notes ot cases which 
he had not himself the opportunity of hearing decided, 

f 

at a period subsequent to that at which they should^ in 
the regular order of time, Mvea^de their appearance. 
The ensuing- Number willl/%ccordingly, contain a few 
cases earlier in point of date than many of those now 
reported. 


7^0 the Chancery Rarat large, the Reporter has to ex- 

1 

press his sense of obligations similar to those conferred 
OP liis predecessor, the Preface to whose Volume of Ceases 
(to which he hopes he may be permitted to refer for 
"‘diat purpose,) explains the nature of those obligations, 
together with the general motives and objects of the 
Workj in continuance of which the present was under¬ 
taken. 

John Herman Merivale. 


J^rmcoln's Inn, March 14, 1816. 
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HIGH COURT OF CHANCERY, 


Commcaciag in the Sittings before 


MigHAELMJ3 TERM, 
/ 

5e Geo. 3. I8]5. 


1815; 


M 


DYER ^5. DYER. 

OTION, as of 0014 r.se, by A^ar, that Plaintiff 
may be at liberty to except* to Defendant's 


answer. 


The answer was filed \x\ Michaelmas Term, 1814; 
referred for impertinence; and, bein^ reported accord¬ 
ingly, by order made in the vacation after Trinity 
Term the impertinence was expunged and the costs 
':axed. , 

The Practice of the Court (a) allowing^two Terms 

(rt) Vide Thomas v. Elets* can be no ' reference for in-i 
elljjn^ 6 Ves. 823. There su%:iency, pending a refer* 

B 


Oct. 31. Now. 1. 

Motion of 
course, to fila 
exceptions 
tmne pro tuno^ 
Within two 
'terms, and th« 
following va¬ 
cation, from the 
date of the 
Master’s Report 
of imperti¬ 
nence. 
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1816. 

Dter 

V. 

Dyer. 


and the following vacation for filing exceptions nutic 
pro tunc, tltfs application was made, upon the 
ground that, until^ibe answer was reformed, it could 
net^he judged whether sufficioitt or not; and therefore 
that, acscording to theVeason of the rule,” the time al- 
lowed^ught to run*from the latter period. 

Tke Ij09'd CiiANCEnnoR considered that it was ne¬ 
cessary to make a precedent in this Case, which he 
should do upon the ground that, till the imperti¬ 
nence is expunged, it cannot be Known what consti¬ 
tutes the answ'er. That the question raised by this 
application is, wficther the date of the Master’s Re¬ 
port ought not to be taken as the date of the an¬ 
swer; and for the reason already given his Lordship 
was of opinion that iVshould be sodtaken. That the 
motion should be of c^iurse, to save expence ; and 
that the order to be framed should state the allega¬ 
tion jyiade by the Counsel moving, so that it might be 
subsequently discharged if the allegation should 
prove untrue. 


Ordered acccrdingly. 


ence for impertinence. Pel- upon tlie reference for In- 
IcKv. —CVes. 466. A‘'d sidticieucy.” Goodinge v. 
again, “Chere must be*a Woodhat/ts, 14 Ves. 634~ 
judgmeut upon the refer- £36. See also, Lacy v./iorn- 
encoToi impertinence befo|e bij, 2 Ves. k B. 291—293. 
there can be a judgment 
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1815. 


MILLS tj. COPBY. 


Nov. 3. 


M OTIO^, on the part of the Plaintiff, that the 
Defendant might* stand committed for breach 
of injunction to stay proceedings at law. The in¬ 
junction issued on the 21st of February,, and decla¬ 
ration in ejectment *was served on tlie 19th of Mat/ 
following ; to which the Plaintiff appeared and 
pleaded, and entered into the ususA rule to confess 
lease, entry, and ouster. Notice of trial at the 
next Assizes was given on the 5th of and no 

objectioy made until the 19th 4hree days before the 
commission, when the solicited fur the Defendant, 
being apprised by the Plaintiff’s solicitor that the 
Defendant was in contempt, immediately 'counter¬ 
manded his notice. 


Delivery of 
declar^Lt^oii u 
breach of the 
common in¬ 
junction to stay 
proceedings at 
law(rt). Ef¬ 
fect of Flain- 
tifl'’s acquics- 
ceuce. 


Feach and Nczoland^ in support of the motion. 

■Agar, for the Defendant, contended, from the 
terms of the common injunction (5), that the deli¬ 
very of declaration does not amount to a J?feach; 
and that if it did, still the aojuiescence on 4.he part 
of the Plaintiff amounted to a waiver of the con¬ 
tempt. 

The Cases of Sidney v. Jlethrington (c), and 
Garlick v. Peirson {d), were referred to. 

(fl) See liullen v. Ovey, ment disposed of^iri 16 Ves. 
16 Ves. 141. Leonard v. 143. 

Atwell, 17 Ves. 385. (c) 3 P. W. 146. note h, 

(5) See the same Argu- (d)* 10 Ves. 430. 

B2 
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1815 . 


Milt.s 

r. 

Cobby. 


X:ASES in CIIANCKRY. 

« I 

The Lord CjiANCEiii.OK. 

With regard td* the oflcct of the common injiMic- 
tion, it is clearly settled, and not now to be questioned 
on the grouiid of any apparent inconsistency in th« 
ibrm, that, in the case w liere proceed!nj^s at law are 
not yet commenced, it goes .to prevent the delivery of 
the declaration. 


This, however, is not the cape of a wilful viola¬ 
tion of the orders of the Court; and although, in 
such a case, nc%act of the parties could amount to 
a waiver of the contempt incurred ; yet, in the 
present, it must l>e considered, that the Plaintiff* 
has by his acquiescence disjx'iised with the ordinary 
process. ^ '* «> 

No, on either side ; and the Plaintiff* took 

nolhing by las Motion. 


JVer. 3. ■ Blue KWbOD MILLER. 

• 

OrdftT, that "I^ILL, by assignees^of a Bankrupt, charged an Act 
Defendant JL3 of Bankruptcy and C’oiimiission issued on 29ih 
iniesht be at li- January, 1S05, before the statute 49 Geo. 3. c. 121. 

berty lo rejoin 

noUc^of answer, filed after the statute, not admitting 

intention to dispute the llankruptcy; allowed to Ijc retainwl only on 
Ills consenting to a^mit as evidence, the depositions of a deceased 
witness, as being necessary to prove the Act of Bankruptcy. 
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the Act of Bankruptcy, 'referred the f^laintiifto such 
proof as he mi^ht' be iible to make. 

On the llth of tfw/y, an Order* (o) was obtained 
by the Deiendant, upon undertaking to pay all such 
costs as the Court sliould upon future application di* 
rect, that h^ might beat liberty to withdraw his re¬ 
joinder, and to rejoin de uolO forthwith, and to give 
notice of his intention to dispute the Act of Bank¬ 
ruptcy and the petitioning Creditor’s Debt, according 
to the statute. 


5 


fsis. 

Brickwood 

V. 

AIilleb. 


The Plaintift’ now moved to disfliarge that order, 
upon artidavit that the person wjio proved the Act 
of Bankniplry had, since the order was made, been 
discoveired to hay* died several *years ago, at Gihrai- 
ten'; and lliat, as the Deponeift was informed and be¬ 
lieved, there was now no person living who could 
prove the Act of Bankruptcy on the proceedings, or 
any Act of Bankruptcy coinrnilled the Bankrupt. 

Sir Samiul Romillj/ in support of the motion. 

t 

hovni^ for the Defendant, referred to the Cases 
of Bryls v. fllgan (/;), lladmore v. Tro«/d^(c), and 
fViUock V. Smith (^/). 

On the first day of Term, the Lord Chancellor, Nov. 6. 
after consulting with the Lord Chief Baron and 
others of the Judges, expressed their unanimous 
opinion, in conformity with his own, that the liberty 
given by the order, being a mere act of indulgence, 


(a) 2 Rose, 216. Cooper, (c) 1 VVightvw 30. 1 Rose 
270. 122. 

(ft) 1 Ves & B. 221, (d) 2 Campb. 184. * 
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IRl.-!. 

Brickwooi) 

V. 

MiLLUn. 


1 # 

ought not to be extended to a case where the negli¬ 
gence of lliQ party obtaining it has put it out of the 
power of the othei;, party to establish the fact which it 
is intended to dispute. 


The order was* therefore directed to stand only 
upon the terms of the Defendant consenting tliat the 
depositions of the person deceased, which uere made 
in the bankruptcy, should be admitted as evidence of 
the act of baiikruptcy.(«) 


(a) That tlicb statute 
49 Geo. 3. does not render 
the proceedings on a commis¬ 
sion conclusive evidence of 

A 

the act of bankruptcy, see 
Ellis V. Shirley, 3 Campb. 
42 4. So the case of Jones v. 
lAereellyn, in the Exchequer, 
Jan. 14th, 1816, of which I 
have been favoured with the 
follorv ing note : 

“ Bill by assignees of a 
bankrupt to impeach a re¬ 
lease by the bankrupt of the 
equity of rcdeinj)tion of 
mortgaged property, and to 
be let iu to redeem the mort¬ 
gage. The defendant denied 
that any act of bankruptcy 
bad been committed, and 
put the Plaintiffs to the proof 
thereof; but did not give the 
PiaintilTs the notice required 
by the statute.” 

Martin, for the Plaintiffs, 
produced the commission and 


proceedings as coiiclusiTe 
evidence of the act of ba. k- 
ruptcy, and contended that 
the court could not look into 
the proct'odings to see whether 
any act of bankruptcy bad in 
fart been commit ted, but that 
they n ere bound by the find¬ 
ing of the comniis-^ioiicrs. 

Daunccif and Siwpkinson, 
contra, contended that the 
act never could mean to 
make this conclusive evi¬ 
dence ; that it only made it 
evidence in certain cases to 
avoid cxpence; but that, so 
far from the evidence being 
conclusive, the act .said mere¬ 
ly that it ‘‘ shall be evidence 
to be received by the Court 
but that it was subject to be 
controverted like any other 
evidence ; and cited Ellis v. 
Shirley, 

And of this opinion vc>as 
the Court, 
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f8l5. 


Ex Parte HOOPER and Others, in the Matter of Xor. 8. 
HEWETT and HOPitiNS, Bankers. 


A ssignment, by the Bankrupts, of Leasehold 
Premises, by way of Mortgage, for securing the 
sum of :V400 and interest. 


T!ie Bankrupts subsequently becoming indebted to 
the Mortgagee in fiu tlier sinus receTved by theni for his 
use, an account was stated and,settled between the 
Parties, on whicli a balance of ^P400 was ascertained, 
and tUe followiug menioranduifl delivered. 


Mortgage, 
Iii'ld no securi¬ 
ty for hubhc- 
qucut advances 
nride on tiie 
sti'cngtli of a 
parolengago- 
niont. 


Ilewett and Hopkins, debtors to iVlr. J. Ford 
jP 400, on balance of account due the Ifith day of 
June, 1813.” 


The bankrupts farther entered into a parol engage- 
ment that the last mentioned X^400 should be tticked 
to the original mortgage ; and that, as soon as a new 
lease of the premises could be obtained, a mortgage 
security for the same should,be executed by,the bank¬ 
rupts ; but which, owing tb the renewal-not having 
boon obtained, was never done. 

< 

Interest was paid on both sums to the 12th of June, 
1814 ; and on the 8th of December following the com¬ 
mission issued. 

The proceedings were then bankruptcy li^ been corn- 
looked into; and, it appear- mitted, the bill was dismiss- 
iBg clearly that no act of cd with costs.” 

• 2 
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• 

The petition ‘prayed a sale of the mortgaged pre¬ 
mises, and that, alter applying 800 in liquidation of 
the debt, the residue^might be proved ; with the iisiral 

in lb Matter of directions. 

Hewett. 

i 

The single point before the Court was, whether or 
not the petitioners were ejititled to tack the second 
£100 debt to their mortgage [Security. 

The petition came on to be heard liefore the long 
vacation, when the Chancellor having expressed him¬ 
self adverse to the prayer, it was recpu' U'd tiiat it 
might stand over, a.Ki was this diiy re-argeed. 

4 

Fonhhtnquc, in support of tlu; petition}, compared thi 
to the cases of part peufornumce of a^»reemcnt to pur¬ 
chase ; and, contending ihai tlic advance of tin* t' lOO, 
in tlii> instance, was such an act of part perforinaiice 
by the tcblator, relerred io Clinim v. (ookc (a) be¬ 
fore Lord RerUsdf/lr, and the rase cited in note p. 10 
to the report of that case, for the rule tliAt, where the 
whole su!n contracted for is paid, that is such a part 
performance by the vendee as to toke the case out of 
the statute; but not, where only a part. That, in the 
case of an rquititble mortgage, tin* tleposit operates as 
a lien by reason of tlic implied agreement. 

L 

Montagu, on the same side, referred to the case Ev 
parte Fnngston {h) as deciding (he present, on the 
ground tlfat an equitable mortgage by de])osi< of title- 
deeds must be held to cover sub'^e<juent advances, on 
evidence that they were made npon that security. If 
the deed had been delivered up, and returned at the 
time of making the sid)sec|uent advance, this would 
have been clearly an equitable mortgage. 

(a)„l Scho. & Lef. 22. (6) 17 Ves. 227. 1 Rose, 26. 


1815; 


Ex parie 
Hooper 
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JIarly for the assi^ne(?s. 



The Lord Ciia \cKLLdn. 
There \< nn evident clif^tincii^n 


between the cases of 


Lx parte 
lloorER 
in t!it* Matter of 
IIkwktt. 


loan and yHircbase ; and, witliout* expressing anj opi¬ 


nion cu the^juesf !on, whetlier, in the former case, pay¬ 
ment of the whole, or of part, of the purchase money, 
is, or is not, a part performance to take it out of the 
Statute, it is enough to say that the advance ofinoin'y 
upon a contract for loan atlbvds, of necessity, no evi¬ 
dence of any intention but tliat of creating the rela¬ 


tion of debtor and creditor. 


The doctrine of equitable mortgage by deposit of 
title-tlpeds has l^en too long Ciftablished (a) to be now 
disputed; but it may be said that it ought never to 
have been estahiished.(&) I am still more dissatisfied 
with tfio principle, upon which T have acted,(c) o^’ex- 
tendiiig the original doctrine so as'to make the depo¬ 
sit a ?.ecinity for stibi,equent advances. At .all events, 
tliat doctrine is not to be further enlarged. In the 
present cac«o, the legal estate has been assigned by 
way of mortgage. The mortgagee is not entitled to 
sa>, I hold tiiis conve\anco as a depdsit; b(M'-ausc the 
contract under which he holds it is a contract for con- 
veyance only, and not for deposit. The ^subsequent 
meuujrandum in writing creates nothing more than a 
debt by simple contract, and cannot be added to by 
parol. 

The cases on this subject have gone too far al- 

(u) Vide Russel v. Rns- 17 Ves. and Ex partt 

sely I Bro. 2G9. and cases lEhilbreud, 1 *11080, 299. 
there collected. (c) In Ex parte 

Ex parte Cuombey and other cases. • 
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181 ^. 

Ex parte 
Hooper 
io the Matter of 
Hewett. 


ready; and I Would be understood as saying that I 
will not add to their authority, Aherevor lltc cirouai- 
stances are such as to warrant me in mailing a dis¬ 
tinction 


The petition disnussed with liberty to file a bill. 


8j 9. parte WIHTEHEAD, in the Matter of 

ALSTON. 


The price stipu¬ 
lated for the re¬ 
demption of ail 
annuity affords 
no criterion of 
the value to be 
proved under a 
commission of 
bankruptcy. 
Query, as to 
any general 
rule according 
to which that 
value is to be 
estimated. 


B y indenture datechthc 19th of 1808, 

the bankrupt, in consideration of granted 

to the petitioner an annuity of X^^58, during the lives 
of three persons therein named, and the life of the sur¬ 
vivor, subject to fedeinption on paynient of £^685, 
being the original price, with a half year in advance. 
The annuity was secured by surrender of cojiyhold, 
and assignment of leasehold premises. 

On the ^nd of Aifgust, 1814, a commission issued, 
and the petitioner thereupon caused the annuity to be 
valued by the actuary of the Equitable Insurance 
Office, who computed the same to be worth in money 
at the time of the bankruptcy, according to the rates at 
which a like annuity might have been purchased from 
the commissioners for redemption of the national debt 
under the several Acts of the dSth, 49th, and 52nd, 
of the King, (regard being had to the lives in being, 
their state of health, and the then price of £3 percent, 
tonsols,) the sum of .X’GI04, which sum the petitioner 
clainved to be entitled to prove accordingly; the com- 
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m 

missioners having refused to admit his proofs for a 
greater sum than the £’^6S5, the stipulated price of 
redemption. ^ 

By statute 49 Geo. c. 421. 17. it is enacted 

“ that it shall he competent to afiy annuity creditor of 
any per'^on\agdinst wl>oni a couimission of bankruptcy 
shatl isrue, to prove under such coimiiission, as a 
cresi.’or, tor the value of such annuity; which value 
the rinuinissioners shall have power, and are hereby 
j txj ifired, to ascertain.” 


1815. 


Ex parte 
WiijrnHEAi> 
in the Alaitcr of 
Alston. 


Sir Sanwel Romilli/ and Hart^ for tlie petition, re¬ 
lied on the decision of the Lord Chancellor in Lx parle 
Thhik zi'ood.ia) 


Lench^ Bell, and Montagu^ for the assignees. 

The actual value of an annuity, calculated hj the 
tables, can never be the true principle of valuation in 
these cases. Does any man lay out money in the pui*- 
chase of property of so objcctfonable a description in 
the expectation of mere ordinary profit ? If not, what 
right has he to demand a price which he wonld never 
have given ? In purchasing an annuity, no man looks 
at the average value of human lives, but at*tbe indivi¬ 
dual life or lives for which he purchasdfe. I'lie va¬ 
lue of an annuity likewise depends most materially on 
the regularity and certainty of the stipulated pay¬ 
ments. It is impossible that the Court can, in every 
case, so shape an enquiry as to meet all these cowtin- 
gencies. It iniist, therefore, of necessity, adopt some 
general rule; and what more rational than that the 
price contracted for on both sides is the»best evidence 


(a) 1 Rose, 290. 
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1815. of the actual value at the time of the purchase, being 
that which vvas^ agreed upon by those best acquainted 
WinxKHE^AD circumstances, and who must in all cases be 

ki the Matter of presumed to have acted fairl y in the transaction ; from 
Ai^roN, wliich, however, is to b 3 deducted the estimated value 
of the time of enjojiftent, the annuity being evidently 
worth so much less than it was originally, in conse- 
quoisce of the diminished value of the life on which 
it v/as granted (a). In this case the commissioners 
were mistaken in adopting the redenqdion price as the 
criterion of their judgment; that being merely conven¬ 
tional, and determining the maximum indeed, beyond 
which the proof should not be admitted, but by no 
means the actual value. In the purchase of govern¬ 
ment annuities, which are liable to no contingencies, 
and payable up to a certain given period, the actuary 
proceeds upon fixed principles of calculation, which 
are by no means applicable to this sort of transaction ; 
and accordirtgly it happens, every day, that the market 
price of an annuity is, out of all proportion, below the 
value at which the actuary’s calculation would fix it. 
The case of /ijr: purlc Thisllczcood (A) does not decide 
the present, the Chancellor s judgment in that case 
being exprc'^sly grounded on the particnlg.r circum¬ 
stance-, one of which, and that a most inatcrial cir¬ 
cumstance'. was the infirm state of health of the arant- 
or at tlie time of the contract, and his subsequent cou- 
valesceucc. 


Sir Samuel Romlllj^ in reply. 

I'liis is an extremely important case ; the more so if 
it is not to be considered as governed by that of E.x 
piitie Thistlewoodj in which, however, there is no 

{a) Ex parte Lc Compie^ 
j A Ik..251. 


(6) 1 Rose, 2U0. 
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doubt of the Lord Chaneellor^s woH'ds, not* of the ^815. 

sense, as generally applicable, that thje value of the 

annuity must be taken at the time of the proof made 

^ Whjtekead 

before the commissioners. The Redemption price is iu tiio Matter of 
certainly no criterion of the value; and the decision of Alston. 
the commissioners, therefore, cannot be right. Yet it 
is no less ot^rtaiii that some general rule must be laid 
down as the criterion ; and this I understand to l«ive 
been already done in the case so often referred to. If 
the value at the time of the proof made is that whicJi 
ought to be proved, then the original price given for 
the annuity affords no evidence wllate^'e^ of that va¬ 
lue. The value of money may ha^c materially altered, 
the price of stocks risen or hillcp, since the lime of the 
contract entered into. These, and a thousand other 
circumstances,* besides the ihere time of enjoyment 
must be taken into the calculation, and this suppos'^d 
rule of evidence be rendered, to the last degree, fluc¬ 
tuating and uncertain. The present case doe? not 
come under the Act of Parliameht, on account of the 
forfeiture before bankruptcy : the proof may therefore 
have been made independently of tlie Act; and it is 
not necessary to resort to it for the criterion. Witli 
respect to the argument, that the purchaser of an an¬ 
nuity takes it at less than its actual value on calcula¬ 
tion, that is true; for he ts^es it with reference to the 
risks attendant on such a transaction, th« value of the 
securities, the chance of insolvency, and the uncer-^ 
tainty of payments ; but he is not theredbre to Ikj de¬ 
prived of the benefit of contingencies; nor, because 
the contract might, have turned out (o his disadvan¬ 
tage, be prevejited from using the fair advantages of 
his actual situation. If fraud be imputed, that is 
ground for applying to the Courts, that the proof may 
be confined to the amount of the original purchasf*- 
KJoney. But this is a species of transaction rc^gnised 
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1815. 

W'V-W 

Ex parte 
Whitehkad 
in the Matter of 
Alston. 


by the Courts' and by the Legislature, to which, at 
this time of d^y, no blame or stig^raa is attached, in 
many instances, on the contrary, having a beneficial 
tendency, and being by no means the object of Judicial 
jealousy or disapprobation. 


The Liord Chancellor. 


This is a case in which it is very material to settle 
the practice of the Court; but there is danger, lest, 
instead of settling, it may disturb it. The case of Ex 
parte Thistlewood was decided on circumstances which 
do not here apply. ’ The circumstances are detailed in 
the Master’s report on that case; and they are of so 
peculiar a nature as to render the case of no authority 
in deciding the general l)rinciple eithe» way. Ifcw to 
fix that principle is a matter of great doubt and diffi¬ 
culty. 1 have caused enquiries to be made in all the 
Masters’offices, and of several Commissioners; and 
the result has been' that the greatest uncertainty pre¬ 
vails in respect to the practice ; the answers to some 
of these enquiries being,"that the amount of the original 
contract with deduction for the time of enjoyment, to 
others that the value at the time of the death or of 
the bankruptcy, is the principle of valuation. If the 
principle be, what the annuity is worth in the estima¬ 
tion of the contracting patties, the price contracted 
for affords no certain rule; for their relative estimation 
of the value may have varied since. Notwithstanding 
this, it seems that the contract should be admitted, as 
fVirnishing a strong, though not the sole, ground of 
evidence in judging of the value. The statute has 
nothing to do with this case; before that statute, the 
rule was, that the proof should be made according to 
value; and the statute itself gives no rule for deter¬ 
mining the value, but meant to leave it to the Com- 
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missioners to determine. This rule must not depend 
on the validity of the security, but must jprocced, in all 
cases, as on an annuity well secured. The loose unset¬ 
tled'state of the practice makes it highly necessary that 
a rule should be laid down oncesfor all; but, at present, 
I shall decide nothing further thaif that the rule adopt¬ 
ed by the Commissioners in this case is wrong; for 
the redemption price affords no evidence of value 
whatever ; it is not hxed upon any calculation of 
value ; and its amount is always the same, depending 
upon none of those variations in respect of circum¬ 
stances which must govern, in case the actual value, 
upon calculation, is not the criterion. 


Isu. 


Ex parte 

WHlTKHliAD 

in tbe Matter of 
Alston. 


LIEBENROOD v. VINES. Nov. 9. 


I N the year 1800, the Plaintiff purchased*the fee- 
simple and inheritance of two farms, then in the 
respective occupations ot Ilsley and Barratt; and, by 
articles of agreement, dated the 24th of March., 1802, 
he agreed to demise to the Defendant bQth the said 
farms, for a term of eleven years, with a condition, 
that in the lease to be granted should be contained, 
as to the said farms, “ covenants clauses and agree¬ 
ments for sowing and managing thereof and for dis¬ 
posing of the dung and straw and quitting and yield¬ 
ing up the premises agreeably to the manner in which 
the same had been and should be respectively sown 

without notice. No enquiry as to the custom of the 
tliere is a written agreement. 


Tenant, under 
agreement to 
manage and 
quit the pre¬ 
mises agreeably 
to the manner 
in which the 
same had been 
majjaged and 
quitted by the « 
former tenants, 
not bound by 
the terms upon 
which theyheld, 
country, where 


tWarpars Public Llbnify 
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18lii- managed and *quilted by the then present tenants 

, thereof.” 

Liebenrood 

Ihlei/ and Barratt having quitted, the Defendant 
■was soon after admitted into possession of, and conti¬ 
nued to occupy, the premise.‘i, upon the terras of the 
agreement, until the S^Oth of March last, when the 
Plaintiir gave him notice to quit. 

The Bill, praying an injunction, stated a prior 
lease of the premises to Barratt'9, father, for a term 
of fourteen years, made in the year 1762, in which 
lease was contained a covenant on the part of the 
le.ssee as to the management and quitting of the 
farm ; charging that though the said lease was long 
since expired, yet JIsle t/ and Barratt^ who succeeded 
the lessee in respective parts of the demised premises, 
managed and quitted the same upon the footing of the 
Covenant therein contained, as the Defendant himself 
well knew, or was sufficiently informed ; notwith¬ 
standing which, he had acted in a manner directly 
contrary to the terms of the covenant, having, since 
he received the said notice to quit, sold or taken 
off or removed from the premises, a considerable 
part of the crops, &c. which ought to have been left 
thereon, and threatening, to remove other parts of the 
same. " 

The Defendant, by his answer, denying notice of 
the lease of 1762, alleged that Barratt and Ihley did 
not hold upon the footing thereof, “ for that” they 
both, before they quitted, removed the whole or a 
considerable part of the crops, &c. then upon the 
premises, aRd that the Defendant himself actually 
purchased other parts thereof upon his entering intb 
possesion. 


3 
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He now moved to dissolve the injunction which had 
been obtained for want of answer. • 

♦ 

Sir Samuel Jlonnlh/ and Parker in support of the 
motion. 

Ijcach and Jfllson, for the Plaintiff. 

The question is, what the Defendant could himself 
legally do ; not >vhat the tenants w hom he succeeded 
did. Upon the agreement, the intention is manifest 
that the lease should contain certain covenants relative 
to the managing and quitting the premises, such as 
could be legally acted upon, and by wdiich the then 
tenants were conceived to be bound. The Defendant 
denies iv^tice of tlte lease of I7(i2,*and docs not believe 
that the tenants held under the covenants of that 
lease. Why ?—because they acted in a manner con¬ 
trary to those covenants. But he neither denies Jh^ 
lease itself; nor can he deny, except in tJiat vague 
manner as to his belief, that although the lease had 
expired in 178^1, yet the tenants were bound by the 
covenants it contained. There was enough in the ar¬ 
ticles of agreement, (which were executed half a year 
previous to Defendant’s taking possession,) to put him 
on his enquiry respecting the tprms under which they 
lield, and by ^vliicli he was liim&elf to be bound; in the 
same manner as the purchaser of an estate, knowing 
it to be in the possession of tenants, is bound to en¬ 
quire into the interests those tenants have. Taylor v. 
Slibbert («). 

Another ground laid by the Plaintiff was, that the 

(it/) 2 Ves. juD. 437. vide Duvisorij 16 Ves. 249. 
p. 4 10. Sec also Daniels v. 


1815. 

Liebenrood 

V. 

Vines. 
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conduct of this Defendant was contrary to the custom 
of the counJ;ry ; and this was not met by the Dc- 
fcndant*any otherwise than by saying, that he believes 
it is not contrary to the custom. 

r> 

The Lord CiiAiicEi.Lon. 

Putting this case in the strongest way possible for 
the Plaintiff, as, that there was a lease, which having 
expired, the tenants held on under the terms of that 
lease; still, the agreement with the Defendant is, in 
direct terms, not that he shall hold as those tenants 
held, but that he shall manage the estate according 
to the mode, and quit it in the condition, in which 
they shall have managed and quitted it respectively; 
that is, as the laudldrd liimself shaU have permitted 
them to manage and quit. The conduct of the land¬ 
lord, in this instance, affords the best explanation of 
wh^t^ver was left doubtful and indefinite in the 
agreement. The incoming tenant, who finds all the 
articles which arc the subject of this injunction re¬ 
moved previously to his taking possession, has a 
right to consider that removal as the act of the land¬ 
lord ; and, even if it was the meaning of the agree- 

i 

ment that the covenants of the lease of 1762 should 
govern the new^ tenancy, the landlord, in suffering 
such remftoval, is himself the first to violate the agree¬ 
ment, and therefore not to complain of its subsequent 
infringement by his tenant. But the agreement con¬ 
tains no such condition, and I have no right to inter¬ 
pose terms which I do not find to exist. The mate¬ 
rial point is to look at the condition of the estate, and 
the mode in which it was managed, at the time of the 
Defendants taking possession ; since that is the only 
rule by which, according to the agreement, he was to 
be guided. 


isis. 


Licbcnrood 

V. 

Vines. 


1 
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With regard to the,question, what is the custom of 
the country, that is one which has no plac^ where there 
is a WTitten agreement. 

The injunction dissolved. 


1815. 


Liebenrooo 

V. 

Vinks. 


LOWE r. MANNERS. 


Nov. 14. 


B ILIj by vendor for a specific performance. The 
Defendant (the purchaser) admitted the agree¬ 
ment and delivery of abstract; but he said that he was 
advised, tliere was a bad title, *and that there was a 
deficiency in quantity of nine acres out of 183; alle¬ 
ging, however, that he was ready and willing to com¬ 
plete his agreement, on having a good title *aud 09111 - 
pensation tor the deficiency. 

SfmdwclL for the Plaintitf, moVed for a reference of 

' m 

the title. 

llazh’wood opposed the motion, on tiie ground that 
there was something else in (dispute than the title 
merely («). 


Reference of 
title before de¬ 
cree refused, 
where the pur¬ 
chaser, besides 
objecting to tho 
title, claimed 
compensation 
for defect of 
quantity ; even 
though he sub¬ 
mitted to com¬ 
plete his agree¬ 
ment. 


Shaduell, in reply, relied on the offer in the answer 
to complete the purchase. 

The Lord Chancellor -refused the motion; but 
without costs(5). 

(a) Vide Blyth v. Elm- Paton y. Rogers,*ibid. 351* 
hirst, 1 Ves. & B. 1 . Bal- (b) Ex relatione, 
manno v. Lumly, ibid. 224, 

C2 
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Rolls. 

Nov. 21. 

Dec. 18. 

Testator gives 
all his real and 
personal estates 
to A. and his 
male issue and 
for want of 
male issue after 
him to B. and 
his male issue.” 
These words 
give to A. the 
absolute inter¬ 
est in the per¬ 
sonal estate. 


CASES IN CHANCERY. 


DONN r. PENNY. 

T his case arose on the construction of the follow¬ 
ing will:— 

“ 1 give ray clearly beloved wdFe all niy rc;al and 
personal estates for her life and after her 1 give the 
same to my cousin Robert J)onn of Exon all niy 
real and personal estates to iiitn and his male issue. 
For want of male issue after him I give the same to 
my cousin, JVUliani Eonn of Odcowhv and his male 
issue. For his want of male issue 1 give the same to 
IVilliam and Samuel KUso)i and theie male issice.’* 

The question, respecting the personal estate only, 
was, vvhetljcr the above words gave the absolute inte¬ 
rest to Robert., after the death of the widow; or a life 
interest only, w'ith an executory devise to the plaintiff, 
JVill{am, on the event of Robert's death w ithout leav¬ 
ing male issue ; which event had happened. 

Sir Samuel Romilhy, Hart, and Mascall, for the 

Plaintiff, William JDojtn. 

«. * 

Leach, and Trollope, for the Defendants, the execu¬ 
tors of Rober t Donn, 

On the part of the former, it was contended that, 
althougli the devise to Robert Donn, as applied to the 
real estate, clearly constituted an estate tail; and al¬ 
though the same words, if standing alone, must there¬ 
fore have given him tlie absolute interest in the per¬ 
sonal ; yet the w'ords immediately following, for 
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want of male issue after him,” would (regard being 
had to the inclination of Courts of Justice to restrain 
a dying without issue, in the case of personal es¬ 
tate, to a djing without issue living at the death of the 
first taker, so as to give effect to the devises over,) 
be considered, cither as equivalent to the words 
“ without male issue surviving hiin”(u), or else^ as if 
the testator had said, ‘‘ and for want of male issue 
of Robert^ then after his decease,” meaning “ imme¬ 
diately after his decease,” which would bring the 
case within that of l^inbnri/ v. Elh'hi,(by and that, by 
either of these constructions, the devise over to HV/- 
itom would, as to the personal estate, operate as an 
executory devise. , 


gl 


1 ^ 15 . 


Dowiif 

V. 

PcNXY* 


Master of ti^e Rolls, 


There is no doubt that the words constituting the 
devise to Robert Donn would, of themselves, be sufi- 
cieiit to give him the absolute interdst in the personal 
estate : but it is contended that they are qualified by 
the words immediately following'; audit is said that 
those last mentioned words imply “ for want olT male 
issue living at ray death.” 

Ill the case of Harlozo v. Salfer(f)y I gave my opi¬ 
nion as to the rule of conslvuction which •ought to 
govern cases of this description ; and the rule which is 
tlmre laid down is not to be departed from, unless it 
be made satisfactorily to appear, from some expression 
in, or circumstances connected with, the will, that tlie 
testator’s intention was otherwise. 

(tf) Forth T. Chapmttn^ (b) 1 P. Wm^ 563. 

1 P, Wms. 663. Porter ▼. (c) 17 Ves. 479. 

lirndlei/y ^ T. R. 143. 
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isis. 

Donn 

V, 

Penny. 


The words of Lord Thurlow, in Bigge v. Be.nsley^a)^ 
seem to be inaccurately reported ; since in one place he 
is made to say “ that the general sense of dying with¬ 
out issue, is at the time of the deathwhen in ano¬ 
ther he says, as the result of the case shews to have 
been his opinion, that to call dying xoilhout leaving 
issue, the natural sense of d^ing without issue, is 
against all the cases.” In the present case there is a 
farther step to be taken ; for it is necessary, in order 
to support the plaiiititf’s construction, to shew, iirst, 
that the words “ alter him” mean “ after his decease,” 
and, secondly, that these last words mean “ at his 
decease.” 

In the case of Pinhury v. Klhin^ supposing the 
construction there given to be right, there was a de¬ 
terminate period assigned, namely, the death of the 
first taker. Here, his death is not mentioned ; and it 
is farther to be observed that to construe after,” 

at,” would, in this case, make absolute nonsense of 
the passage, the words “ his decease” not being pre¬ 
viously introduced into it. 

The words are in themselves ambiguous; and, in 
my opinion, no definite idea whatever attached itself 
to them in the mind of the testator. He meant to 
give his leal and personal estate together, first, to 
Jloberi and his male issue ; then, to William and his 
male issue; lastly, to the Kitsons and their male issue. 
The words of limitation “ after him” precede the 
devise to William only, and not that to the Kilsons; 
yet there is not the smallest indication of an intention 
to give to William diflerently from them. If Robert 
had died in the life of the testator, there is no question 


(a) 1 Bro. 187. 
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but William would have taken the absolute interest. 
Yet there is no ground to imagine that a distinction 
in his favour was meant to be raadf Jbetween him and 
Robert. On the contrary, Robert precedes William 
as an object of the testator’s boanty; and thus the ef¬ 
fect of the plaintiff’s construction would be to give the 
most limited* interest tg the most favoured person. 
Where, then, is the fair demonstration which Lord 
Thurlow speaks of («), as alone to vary the general 
sense of the words in question ? 

The bill was dismissed, but without costs. 

(«) 1 Bro. 19Ca 


Rolls. 

HEN WOOD OVEREND. Dec. 12 Sf 13. 

T he testator, in this case, by his will, gave dbvised Giftof residue 

and bequeathed to trustees (whom he also “ to be divided 

named his executors,) their heirs, &c. ^11 his real and legatees 

personal estate upon trust to sell and out of the t® 

• • • *1 e • * 1 * c . 1 ^ i.* the legacies be- 

monies arising therefrom, lu the first place, fo pay his qneathed by this 

debts and funeral expellees, (ftc. in the next place, to 

lay out and invest the sum of X^O'OOO for the purpose of stricted, upon 

raising an annuity payable to the testator’s wife as construction of 

therein mentioned ; “ and then upon this further trust thewholewill, 

(bat they ray said trustees or the survivors, &c. shall P®- 

alid do pay the following legacies or sums of money ^®” 

• elusion of le« 

gacies payable out of a specific fund in futuro^ and of legacies given 
by codicil. 


1815. 

Donn 

V. 

Penny. 
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1815. 


Henwood 

V. 

Oyerens. 
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twelve calendar months next after my decease that is 
to say,” &c. f 

Then, after giving certain legacies to his said 
trustees and executors, and legacies for charitable pur¬ 
poses and also several other pecuniary legacies to a 
considerable amount, the will proceeded -as follows : 


And as to for and concerning all the rest residue 
and remainder of the monies to arise by the sale of my 

» m 

said real and personal estates upon this further trust 
that my said trustees or the survivors,” &c. “ shall and 
do pay apply and divide the same unto and amongst 
the several legatees in proportion to the several sums 
of money bequeathed to them by this my will and to 
their respective exeoators administrators and assigns 
for ever (excei't my said trustees and executors of this 
my will, and the several sums of money bequeathed 

by me as herein mentioned for charitable purposes.)” 

•* 

The will then went on to direct that, from and im¬ 
mediately after the death of the testator’s wife.> the 
trustees, &c. should apply the said sum of .i'COOO 
in payment of the several legacies therein after speci¬ 
fied, and among others the interest of two several 
sums of ^.500 to the two persons therein named for 
their lives, the priiici()i|il to be divided amongst their 
respective children after the decease of each. 


The whole of the last mentioned legacies were not 
of sufficient amount to exhaust the ,£'6000 ; and it was 
further directed that such surplus (if any) should be 
considered as part of the residue. 


By a codicil specified to be added to and taken 
as part of” his said last will and testament the testator 
gav« other legacies also to a considerable amount. 



25 


CASES IN CHANCERY. 

» 

The questions in this case arose fietween the se¬ 
veral classes of legatees named in the w^l and codicil^ 
and were shortly tliese ; 

\Yhether the legatees named ^n tne will before the 
clause bequeathing the residue "wtire exclusively en¬ 
titled to theo'esidue ? 


ill 5. 


Henwoou 

V. 

Otkrknv. 


Whether all the legatees named in the will were to 
be considered as entitled, in exclusion of the legatees 
under the codicil ? 


And, lastly, v^ethcr the legatee*s under the codicil 
were also to be admitted ? , 


Samuel and Be7f^on, for the prior le¬ 

gatees in tlie will. 

I teach and Trozeer, for the legatees whose legac’es 
were payable out of the £6000. 

Fonhlmique^ Collinsojt, and CHardiner^ for different 
legatees named in the codicil. 

The Masteii of the Rot.li * 

Thought that, on the wiiole construction of this 
will, the distribution of the residue must be confined 
to that class of legatees, under the will, whose legacies 
are payable immediately ; the X’bOOO not being itself 
a legacy, but a fund set apart for a particular purpose, 
and divisible, after that purpose should have ceased, 
in such a manner as not certainly to exhaust it, with 
limitations over as to some of the sums ^payable out 
of it. 
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Isls. Then, with 'regard to the codicil, which, it had been 

contended, lyusthe taken, together with the will, as 
forming one entire instrument, his Honour was of opi- 
OvEBEND. nion that the case of Bonner v. Bonner^(a) constitifted 
an authority to govern this; and that the words 
“ hereby” and “ liereinafter” in that case were not 
less strong than the restrictive phrase “ by.this my will” 
in the present. 

On these grounds, his Honour decided that the le¬ 
gatees under the codicil were excluded; and that none 
were entitled to share in the residue, except the ge¬ 
neral pecuniar)f legatees named in the will. 

{a) 13 Ves. 379. 


Dcc.«. STEWAllT r. ALLISTON. 


Injunction to 
stay proceed¬ 
ings in an ac¬ 
tion brought by 
a purchaser to 
recover the 
amount of his 
deposit refused; 
the description 


O N the 17th of Noteniber^ 1814, certain freehold 
and copyhold estates bcdonging to the plaintiflf 
were put up to sale by public auction, when the de¬ 
fendant signed an agreement to become purchaser of a 
part of those premises, and paid the deposit, agree¬ 
ably to the conditions of sale. The premises so 
purchased by him were described in the printed par- 


in the printed particular of sale being calculated grossly to deceive as 


to the real nature and value of the estate sold. Construction of the 


word “ ground-rent” as to the general acceptation. No compensa¬ 
tion in a case of great iiiterilioiial misrepresentation, although so 
provided by tlie conditions of sale in case of “ any error or mis¬ 
statement” in the partkulars. 
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ticulars as “ a copyhold estate consi^iiig of seven 
dwelling;-houses with gardens, on a grouyd rent lease 
at 40 guineas a yearand, in another part of the 
same particulars, as an eligibfe* copyhold estate 
comprising seven dwelling-houses with gardens and 
riffht of common let on lease for a term whereof four- 
teen years were uiiexpired, at a nett annual ground 
rent of X^42, held under the manor of IVcsthnm, sub¬ 
ject to a small annual quit rent and to a customary fine 
on death or alienation.” 

By the conditions of sale the purchaser was to be 
entitled to the rents and {wofits froifl Christmas 1814; 
and it was declared that “ if any, error or mis-state¬ 
ment should be inserted in the particulars, the same 
should»not vitiate the sale; but a proportionable al¬ 
lowance was to be made as a compensation either way.” 

The bill, stating that, immediately after the sab*, 
an abstract was delivered to the Defendant whereby a 
good title had been made, prayed a specific perform¬ 
ance, with compensation in case of error in the descrip¬ 
tion affecting the value, and an injunction to restrain 
the Defendant from proceeding in an action which he 
had commenced to recover the amount of the deposit. 

To this bill the Defendant^put in an answer, admit¬ 
ting the Plaintiff’s title to the premises, but alleging 
that, at the time of making the purchase, the Defend¬ 
ant had never seen the premises, but relied altogether 
on the accuracy of the printed particulars and esti¬ 
mated the value of the premises upon the supposition 
that tile said sum of £4S was payable by way of 
ground rent and not of rack rent and th»t he would 
be entitled not only to such ground rent during the re¬ 
mainder of the term but, at the expiration thereof, 


1^15. 

Stewart 

V. 

Alliston. 
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to the annual' value of the tenements since erected 
which (he supposed) would greatly exceed the amount 
of such ground rent; but that, on the conti-riry, he 
had since discovered, and the fact was, that no ground 
rent whatever was reserved on the premises, and that 
the sum of .-^“42 wSs the full and utmost annual rack 
rent both of the ground and buildings- thereon, re¬ 
served by a lease made long since the buildings wejv 
erected, in the ordinary way of demise, and mucli 
more than the actual value thereof, the buildings be¬ 
ing very mean, and much out of repair, &c. 

The Plaintiff afterwards amended his hill, stating 
that the particulars of the rent reserved appeared upon 
the abstract, which, having been delivered, as above 
stated, was laid by 'the J3cfendanti Iwfore Gjurisel, 
who, in an opinion upon the title, pointed out certain 
enquiries to be made, subject to which he approved 
thereof; that those enquiries were satisfactorily an¬ 
swered upon theTfli of Dccftnhcr, and the Defendant re¬ 
mained siitished therewith till the month of March fol¬ 
lowing when he first made the objection alleged by his 
answer, that the rent reserved was not a ground rent ; 
therefore praying in addition, that the Defendant might 
be declared to liavc waived all right of objecting. 

il 

To this-the Defendant Answered, that the attention of 
the Counsel, when he gave his opinion on the abstract, 
had not been drawn to the variation in the nature of the 
rent from that stated in the particular; denying that he 
was satisfied with the answers given to the enquiries 
then suggested; and accounting for the delay in mak¬ 
ing his present objection by a correspondence which 
was afterwards entered into relative to certain of those 
enquiries, and also from the circumstance that he, the 
Defondant, was employed as Solicitor for the purchaser 
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®r other parts of the premises sold at the said auction, 
which purchase could* not lie sooner coqipleted, and 
that lie deferred arran^iiifi;' his own business till both 
could be settled toi^etlier. He addetl, that the objec¬ 
tion which he at last made was,founded on a second 
opinion given by the same Counsel,‘that, the rent not 
being a ground rent, the purchaser could not be com¬ 
pelled to complete his contract. 

Cooke^ for the Plaintiff, now moved for an injunction. 

The question is, first, as to the construction of the 
word “ ground-rent” in the printed particular; se¬ 
condly, whether the purchaser, being made fully aware 
of the nature of the rent in question by the delivery 
of the ^abstract, has not, by hi# subsequent conduct, 
precluded himself from taking this objection to the com¬ 
pletion of his contract. 

There is no invariable technical oonstruction oPthe 
word in question, which is equally applicable to land 
already built upon and to land let for the purpose of 
building. Its meaning must be determined ^by the 
context; and, in the present case, the context makes it 
clear that it could not be intended in*the sense which 
the Defendant assigns to it, the premises being de¬ 
scribed as consisting of “ seven dwelling-hquses” al¬ 
ready built, “ with gardens and riglit of common.’* 

The word has, indeed, received a judicial construc¬ 
tion different from that now insisted upon to bo its 
exclusive meaning in the case of Mmauij/ v. Maun^ 
dj/ («), where the Court of King’s Bench declared, 
that “ nothing is more common than for people to 

(a) 2 Stra. 1020. 
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speak of their ground-rents, when they mean the 

houses and Ignds out of which they issue,” and decided 

according to that interpretation. 

• * 

Sir Samuel JRomifl^ and Stephen^ for the Defendant. 


The single question in this case is, as to the de¬ 
scription in the particulars of sale ; and that is a pure 
legal question to be decided on trial of the action 
brouglit for recovery of tlie deposit. 


If it should be thought necessary at all to go into 
the question in tfiis place, it is manifest that the De¬ 
fendant has been grjassly deceived and that the parti¬ 
cular was expressly calculated for the purpose of so de¬ 
ceiving him. The ca?>e cited from Sirnu^e has' no ap¬ 
plication to the present. That was where land was 
already let out at a ground-rent and the reversioner 
devised a certain portion of that ground-rent,.and the 
Court was of opinion that he intended to devise the 
land out of which it issued. 

k 

It is not necessary to shew that the word was used for 
the purpose of deception, it being enough that it wascal- 
culatcd to deceive. The only popular acceptation of the 
word ground-rent” ifj that of a rent reserved upon 
land subsequeiitl;^ converted to some valuable present 
use, such as building. This is like the cases of misre¬ 
presentation as to the amount of rent, on which it has 
been long since decided that an action would lie. Xyj- 
ney\. Selby («), and Eakins v. Tresham {h). It would 
be a strange inconsistency if a purchaser could main¬ 
tain an action at law and the vendor had his remedy in 
eijuity on oije and the same contract; and, accordingly, 

^(a) 3 Ld. Raym. 1118. 


(5) 1 Lev. 103. 
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the case of Shirley v. Stratton (a) shew? that this can¬ 
not be where there has'been an industrious concealment 
on the part of the latter. This is no case for compen¬ 
sation, which lies only for defect oT*value, not where 
the variation is of the actual subi^tance of the thing con¬ 
tracted for. • 


1 ^ 15 . 

Stewart 

V. 

Allistov. 


Cooke in reply. 

This is a proper ca'se for the decision of a Court of 
Equity. By an action nothing can be tried but the 
bare construction of the word. 1 lere there are many 
other circumstances of great importaftce to be taken into 
consideration; as, first, the price gi yen, amounting only 
to ten years’ purchase ; then the amount of the rent re¬ 
served^ with reference to the fjuantity of land, the 
premises being situated not in London but in the 
country; both which tend strongly to shew that the 
Defendant could not but be aware of the nature of 
the property which he contracted to'purchase. 

The case in Strange was not cited with a view of 
guiding the particular construction of the word*in the 
present case, but only for the purpose of shewing that, 
in all cases, the Court will regulate tl\e meaning of a 
word, in itself ambiguous, by reference to the context. 

• 

The question of compensation does not yet arise, 
that before the (’ourt being, not whether there shall 
be a specific performance, but whether the action at 
law shall, or shall not, be suffered to proceed. With 
reference to this question, the time that has been suf¬ 
fered to elapse is very material; and a party shall not 

(a) 1 Bro. 440, et vide Grant v. Mutd^ Coop. 173. 
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be allowed, aUer proceedings so far, to go back to an 
objection which might have been made at first, espe¬ 
cially as that party is himself a solicitor and therefore 
must be taken id ‘be aware of what he w'as about. 
Smith V. Jhirnam (a),^ Phichc v. Curtcis(h). 


The Loud Chancellor. 


Ill this case, the question of construction is a pure 
legal cjuestiou. It is true that, in many instances, the 
C’ourt has inteifered by injunction after bill filed, and 
has even decreed a specific performance, where the ac¬ 
tion at law might otherwise have been maintained. 
Lord Thurlow used to say, that the jurisdiction of a 
Court of Equity to compel a specific performance must 
have been founded upon the notion of its being,against 
con'scieiice to take advantage of small circumstances of 
variation in the description of the thing contracted for; 
and that the principle, being once established, was gra¬ 
dually enlarged till a specific perfi)rmance in equity be¬ 
came at length a performance of any thing rather than 
the real contract between the parties. Such are the 
cases ’of the house and wharf before Sir Thomas 
Sewell ; of the estate purchased as an estate in Essex 
wdiich turned out to be in Kent; and the case of Lord 
Stanhope, whose object was to get an estate tithe free, 
and wdio jvas made to take the estate subject to tithe 
with a compensation (c). 

There is no instance, however, in which the Court 
has enjoined, where it appears upon the face of it that 


(a) 2 Anstr. 527. ciled by the Chancellor in 

^5) 4 liro^329. Drezee* v. Jlaasun, G Ves. 

(c) All these cases are GZtI. 
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the action commenced must effect the object of obtain^ 
ing the judgment of a court of law on the^ whole case. 
In the present case, the question being the real mean¬ 
ing of the phrase used in the descripfion of the estate 
sold, the Court will say that, if .the question can be 
clearly and solely raised by the action at law, that 
action ought tp be suffered to proceed. I am of opi¬ 
nion that this is the single question ; for, on the other 
points attempted to be raised, I do not think it neces¬ 
sary, because the opinion of a Conveyancer has been 
had, to force the party to take a subject essentially 
different from that which he has contracted to pur¬ 
chase^ and on which alone that opfnion was called 
for. Neither do I agree with tlje principle con¬ 
tended for, that there is a head of equity for solicitors 
different, from thaj; which is applicable to other indivi¬ 
duals. Here it is, what was the subject represented to 
be at the time the contract w'^as made ; not what did 
it turn out to be at any subsequent period when it 
came to be looked into. Upon this question the 
principle of construction must be the same at law' and 
ill equity ; and, unless pressed for’ray opinion respect¬ 
ing it, 1 am bound to do nothing further at present 
than to refuse the injunction. 


181*5. 

Stewart 

V. 

Alliston. 


The parties having expressc*d a wish to have the 
question disposed of, his Lordship proceeded to state 
his opinion accordingly. 

1 think that the property which is the subject of this 
application has been represented to be that which it is 
not in tact; and, even if a Court of Law should judge 
otherwise, I should liave great difficulty in decreeing* 
a specific performance where the description is, at the 

D 
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Jca‘;f, of so ambii^uous a nature that it cannot wita 
certainty be Renown what it was tbat the purchaser irna- 
g^ined himself to bf contracting for. But what, in fact, 
does the word mean which is here employed ? "Would 
any man, seeing a house put up to auction as a house 
to be sold subject to a ground-rent lease, suppose 
that the word ground-rent meant rack-rent ? The case 
in 5/wwgr proves that the same words may bear dif¬ 
ferent meanings, with reference to the context. But, 
according to the construction here contended for, the 
word would have no meaning at all. 

The subject of the contract, therefore, does not an¬ 
swer tlie vendor’s description of d ; and that in a point 
so material as to exclude the doctrine t)f compensa¬ 
tion, which ought never to be applied to a ease like 
the present. 

.Motion refused, nith costs (^/). 

(«) Vide the of Aor- A'las meani to ^G:aill^>t 

Joik T. IVorihjj^ 1 Cam|)t>. uninltMitional eiroi>, not (o 
337," where Lord Kllenho- fotni)el the purchaser to coin- 
rough was of opinion that a plete tlie contract if lie had 
clause yjrovidirtg “ that an been designedly misled ; and 
error in the description of accoidingly left if to the 
the piemises should nol^vi- jury to detcrinine on the in- 
tiate the sale, but an allow- tention to inisiead. 
ance should be made for it,” 
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1815. 


WOOD V. GUTFFITifl. 

D ecree at the Rolls, 22d<)f A/rtrrA, 1814, for 
Defendant to join with the Plaintiff in sale of 
the premises in question, ^sind for a reference to the 
Master to settle an authority for that purpose. 

The niirnites were objected to by the Defendant, 
but afterwards settled with his consent, and the de¬ 
cree passed and enterc*d accordingly. , 

Various delays were afterwards 'interposed by the 
Defendant, in sigtiing the aiithoijty which the Mas¬ 
ter had Settled, bift which was at length signed; and, 
on the 23(1 of jl/ej/, 1813, an order was obtained by 
Plaintiff, and consented to by Defendant, for referring 
it to the Master to settle and approve p particular aird 
conditions of sale. 

The Master’s report uj)on this last reference •was 
dated the 3d of Aug;u>il; and, shortly afterwards, the 
Defendant presented a petition of Rehearing, and ob¬ 
tained an order, dated the 18t!i of ylughsij for setting 
down the cause to be reheard. 


December 7. 

Petition for a 
rchciiriiig, or¬ 
dered to be 
taken off the 
file, oil the 
ground of its 
making a dif¬ 
ferent case from 
that on which 
the decree was 
pronounced. 

Qii. Whether, 
by consenting 
to an order 
consequential 
o'l a deciee, 
the jiaity so 
consenting pre¬ 
cludes himself 
from the right 
of appeal ? 


Plaintiff now moved that the petition may be taken 
oft’ the file for irregularity, and the last-mentioned 
order discharged, v ith costs. 

The grounds made for this motion were, that the 
petition was irregular, inasmuch, first, as it intro¬ 
duced malter which w'as not on the recoitl in the 
cause, and omitted to state the proceedings had since 
the decree was pronounced : and, secondly, as the Dc- 

D 2 
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fendant had, by his consent to the order of 23d Mai/, 
1815, preclbded himself from the right to appeal. 

. * 

The general order of the 5th of June, 1725 (n), 
limiting the time for presenting a petition of appeal 
from the Rolls to one month after the decree pro¬ 
nounced, was also referred to, but not insisted on; th« 
practice having been long at variance with the order. 

Sir Samuel RomiUy and Cooke, in support of the 
motion. 

Evidence not* read in the original hearing may be 
read on an appeal from the entire decree (5) ; but this 
rule does not extend to permit the Appellant to ex¬ 
amine de. novo, and introduce intirely new evidence 
into the cause. 

A decree by consent cannot be appealed from, (c) 
Shall, then, a party who, after decree, has consented to 
the most important directions contained in that decree, 
be suffered to do so ? 

The order by consent in this cause is a standing 
order of the Court, amounting to a complete confirma¬ 
tion of the decree. If that decree should be reversed, 
still the order remains.^ and is irreversible, no notice of 
it being'contained in the petition. The Master will 
therefore be bound to execute it, notwithstanding the 
decree on which it was founded is no longer in force. 

(«) Bcames^s Orders in 2 Atk. 408. And see Wyatt’s 

Chancery, 334. The word Pract. Reg. 34. and cases 

appeal” is introduced in referred to in the margin, 
this order; but it U, in truth, (c) Harrison r. Ramsey, 
a rehearing. Backmoster v. 2 Ves. 488. Bradish v. Gee, 
Harrop, 13 Ves. 457, 8. Amb. 22fl. 

^b) Hedges V. Cardonnet, 
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Hart and Spranger,toT Defendant. 

t 

Admitting tiie general principle* that a decree or 
order of the Court by consent operates to preclude 
all parties from taking any objection after it is passed, 
a distinction must however be taken between such 
orders as are, in fact, of the essence of the decree 
itself, and those which are merely consequential 
upon it. 


1815. 

Wood 

r. 

Griffith. 


A party intending to appeal, may yet, to save the 
ex pence of a contest in every stage the proceedings;, 
consent to the performance of certain acts of obedience 
in the Master's office without relinquishing his right to 
do so; and the inconvenience of this is remedied by 
the rule, that he*shall be made to pay costs of such 
intermediate proceedings. 

If the decree is reversed, all the intermediate pso- 
ceedings must fall together with it. 


7'Ac JLord Chancellob, Dec. ^1. 

• 

After looking into the petition and considering all 
the circumstances of the case, ordered the petition to 
be taken off the hie, on the express ground that it 
made a case different from that on which the decree 
iras founded, by introducing circumstances not before 
the Court at the time of making that decree, (a) 

(a) See Dmhtoood v. Lord the Court has permitted ad. 

Bulkeleiff 10 Yes. 237, 8. ditional evidence io be gone 

and White v. Fussell^ 1 Yes. into on a rehearing. 

and B. 153; cases in winch In Walker v. Symon^^ 
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I 

On the other ground, that by consenting to the order 
of the 23d of A/f/y, the Defendant had precluded him¬ 
self from his riglit^ of appeal, his Lordship observed, 
that he should have great difliculty in saying, that the 
obtaining of that order by the Plaintiff had so pre¬ 
cluded him, notwithstanding his consent thereto. The 
order by consent ought to lu^ve been inserted in the 
petition. 


4th of Augmt, ] 810, 
pell moved, on a rehearing 
before the Chancellor^ for 
leave to prove exh’ibits viva 
voccy which were not proved 


on Ihe hearing at the Rolls; 
and the motion was granted, 
saving just exceptions. Reg. 
lib. fo. 1361. 


Dec. 21. 


Ex parte SIMPSON, in the Matter of ASHTON. 


Rule, not to he 
departed from, 
that joint cre¬ 
ditors shall not 
be permit ted to 
vote in the 
choice of as¬ 
signee^ under a 
separate com¬ 
mission. Ap¬ 
plication by 
such cieditors, 
on the grouud 
of haiijiga pre¬ 
dominant ihter- 


A ‘ SEPAR ATE Commission issued against Ashton., 

. at the instance of a joint creditor ; the partuer of 
Ashton being out of the kiiigdom at the lime, under 
circumstances precluding an act of bankruptcy, so that 
the ordinary course of taking out a joint commission 
against the two could not be resorted {o. 

The petition by joint creditors, stating that the part- 
iiershij) property was considerable, and tliutthe petition¬ 
ing creditor would carry the choice of assignees under 
his commission, prayed that the joint creditors might 
be admitted to vote in the choice of assignees. The 


est, for ail inspector, refused, till after the choice of assignees. 
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separate cnnlilors wore slated to be inconsiderable as 
to llic uinoiiiit ol' tlierr d(!l)ts; but it di4 not appear 

bovv liir llieir debts would inlluence the choice of as- 

• • 

si''neeM. 


18*15. 

Ex parie 
Simpson 
lu the Matter of 
Ashton. 


/lose ill support of the petition. • 


CuUcUy for tlie petitioning creditor, did not oppose. 


The Jjord Cii A NcKT.Loa, 


The rule is established, and not to be departed 
from, that joisit creditors cannot votfe in the choice of 
assignees under a separate coiumissijon. 


On the part of tlie petition, an application was then 
made for an inspector, on the ground of the creditors 
who presented llie petition having a predominant in¬ 
terest. , 

• 

But the Lord CJuunrUor held that this application 
M'^as jnemature, and directed the petitiop to stand over 
till after clioice ol' assignees, giving'thc petitioners 
liberty to apply if circiimstancos should render it iie- 
ccftSaiy. * 

N. B. In the ease of Ec parte hnT/cock^ {a) the 
onttj srpuratf creditor’s debt was to the amount ofi?4; 
and in that of E.r parte Taf/h)\ {h) the debts of the 

(</) 1 Itosc, 32. This ap- 283. 
pears to be (ho same case (5) 18 Ves. 234. 
with Ex parte Jonesj 18 Ves. 
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1815- 


Ex parte 
Simpson 
In the Matter of 
Ashton. 


separate creditors were stated to be greatly overba¬ 
lanced by the single debt of the petitioning creditor, 
who consented to the application. 


Rolls. 

Dec. 8th. SLUYSKEN HdNTER. 


Deed-poll, 
found cancelled 
among the pa¬ 
pers of the 
grantor, after 
his decease, de¬ 
creed, nndei 
the circum¬ 
stances, to be 
enforced. 


I N the month of Jub/, 1777, John J/tinter^ (being 
then resident'iit Boinhaj/^ carrying on the business 
of a merchant in partnership with Stephen Iveson and 
David Fell under the firm of Hunter., Felt, and Ive¬ 
son,') executed a deed poll, whoreh^ he gave^ to the 
PLiintiff, Susannah S/n/ysitn, widow, (then Susanna 
Basset, spinster, also resident at Bombay.^) “ the sum 
of 657b^ rupees; the interest whereof, at the rate of 
9 per cent, amounting to 600 rupees anuiiully, ivas to 
be paid to PlaintilF yearly and ever\ year during her 
natural life, from the'Sndof Srptembir then last; and, 
at the d®cf*ase of the PlaiulilF, tlie same was to revert 
to him the said John JIunirr or his heirs, unless 
PlaintifF should die leaving a child or children lawfully 
begotten ; and, in that case, the said f)575| rupees 
should d,evolve to such child or children, and should 
be divided equally between them share and share 
alike; and the said sum thereby made chargeable 
upon the estate of the said John Hunter, and payable 
by his heirs executors administrators and assigns ; and 
he appointed the said Iveson and Fell trustees to see 
his donation faithfully fulfilled.” 


Upon the execution of this instrument, it was deli¬ 
vered by the grantor to his said partners and trustees, 
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who paid the interest, as the same became due, to the 
Plaintiff, till tlie departure of Fell from Bombay, and 
the death of Iv^son; after which, the deed was delivered, 
for safe custody, to one Farmer^ an agent of the Part¬ 
nership, who gave the Plaintiff receipt for the same, 
and continued to pay the interest tortie month 
1795, previous to wldch^ the Plaintiff, being then a 
married woman, had left the East Indies, and come to 
reside with her husband in Holland. The bill alleged 
that no further payments had been made on account 
thereof since the time of her departure. 

Tn 1796, the grantor, John Hunter, left the East 
Indies, and came to reside in Eondfin y and, in 1799, 

Plaintiff and her husband applied to him for payment 
of the arrears thtyi due, in answer to which applica¬ 
tion he sent to the husband a letter, dated the 15th of 
February in that year, containing these words : I 
wish to pay you to this period ; and 1 wish, with your 
consent, to invest the principal sum in the funds of 
this country ; and you may then, twice in a year, re¬ 
ceive from a trustee, to be appoifited on the occasion, 
the dividends arising therefrom.” Upon the receipt 
of this letter a negotiation took place, which was in¬ 
terrupted in consequence of a disagreement between 
the parties relative to the rate of interest, Hunter in¬ 
sisting that, as he was no longer resident in ,the East 
Indies, the amount of the arrears ought to be calcu¬ 
lated, not at 9 per cent, but at 5 per cent. only. 

After the death of her husband, the Plaintiff, who 
was his administratrix, caused another application to 
be made to Hunter by her agents in England respect¬ 
ing the arrears and the form of a power of attoniey, 
which was necessary to enable them to receive the 
tame; in answer to which, Hunter wrote a letter. 
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dated the 22d December 180J, containing no objection 
to the deni<|nd, bnt requiring further time to settle 
tlie proj)er form of such power of attorney ; and early 
in the year 1802 he died, having appointed the De¬ 
fendant his execiitoy and residuary legatee, against 
w'honi the bill was hied, praying an account and pay¬ 
ment to Plaintiff of what was due in respect of “ the 
said annual sum of 600 rupees,” and “ that the value 
of the said 6375| rupees might be ascertained and in¬ 
vested, and the dividends and interest paid to the 
Plaintiff during her life; and that tJie Defendant 
might also pay to the Plaintilf during her life, by half 
yearly paynients; “ such sum of money as, together 
with such half yearly dividends, should be equal in 
value to the sum of 300 rupees and for an account 
of the personal estate of the testaton 


The Defendant, by his answer, stated tliat the deed 
poll was executed by the testator voluntarily and 
witliout consideration; that, at or about the time of 
tlie first application made by tlie Plain till'and her hus¬ 
band, the testator, in a conversation with the Deleiid- 
ant, expressed his intention to put the business in n 
state of settlement, and asked the Defendant if he 
would act for him in case there should be occasion, 
which lie the Defendant consented to do, but was not 
afterwards called upon'to take any part therein ; that, 
in looking over the papers of the deceased tor mate¬ 
rials to answer the bill, there was discovered, so lately 
as the IStli of October ISIS, the said deed poll, dated 
the 2d of September w'ithout any year stated, in a com¬ 
pletely cancelled state, the name of the said John 
Hunter and the seal (if any seal had been affixed 
thereto) being both torn off; that from the conversa¬ 
tion aforesaid, and the fact of no interest having been 
paid on the said eed poll since Jul^ 1795, the De- 
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Cendant was inclined to believe that sorae arrangement 1815. 

liad been made between the parties ; that he knew not 

how the deed came into the testator’s possession, and Sluvsken 

could not otherwise account for findfng it among his Huntesu 

papers in such a condition than supposing that it 

liad been delivered up in consequence of some such 

arrangement; subniittinjj^, therefore, that the same 

must, at this distance of time, be presumed to liave 

been duly satisfied ; and if not, that in consequence of 

the testator having withdrawn all his property and 

effects from the East Indies immediately after tlie last 

payment in 1795, the Plaintiff could only be entitled 

to interest on the said sum of 65751-•rupees according 

to the legal rate of interest in this country. 

Theyi was no evidence, on eitlier ride, tracing the 
deed out of the posse ssion of Farmer intt» the hands of 
the testator; or of any payments in respect thereof 
subsequent to that made in Julj^ 1795. 

The suit, having become abated by the death of the 
Plaintiff Mrs. S/ifj/shrn, was aftVrw'ards revived by 
her daughter who, as the only child of the deceased 
living at her death, claimed to be entitled to tiic prin¬ 
cipal sum of 6575| rupees with iuter<(st as directed 
by the deed. 

Sir Samuel Romilbj and DoK'dtswell, for the Plain¬ 
tiff. 

JIarl and He//, for the Defendant. 

The Plaintiff must shew a case in equity of such a 
debt as ought have been received in a court of law, 
supposing the instrument to be still entire; otherwise 
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1815. 


Sluysken 

V. 

Hunter. 


1 

he can have no assistance here. This is the case of a 

t, 

mere voluntary instrument, on which no relief could 
have been obtained at law. A deed being-cancelled is the 
best evidence of a complete acquittance. At law there 
is no possibility of recovering on such an instrument. 
It is true, that some late cases (a) have allowed the 
proceeding upon evidence of a deed which is lost, but 
none upon a deed which is cancelled. Suppose, in 
equity, that a bill were brought by the obligee of a 
bond stating such circumstances as the present, 
would it not he a sufficient answer that the bond is 
in the possession of the obligor cancelled ? Then there 
was a receipt given to the Plaintiff at the time of de¬ 
positing the deed for safe custody with Farmer. Why 
is that receipt not forthcoming? No doubt, because 
it was delivered up b*y the Plaintiff at the time of the 
arrangement being made, in consequence of which the 
deed was cancelled. The finding of the deed then, in 
its present state, is at least primd facie evidence of a 
discharge; and it lies upon the other party to shew 
that it was so cancelled by fraud, accident, or mistake. 


I 

In answer to a question of the Master of ike RoUs^ 
Sir Samuel Romifh/ informed the Court that the 
reason of the bill not being sooner filed was that the 
Plaintiff had, till a short time previous to the filing 
thereof, «been in the situation of an alien enemy and 
therefore unable to sue. 


The question raised by the answer respecting the 
rate of interest was declined to be argued, as being 
fixed by the terms of the instrument. 

(a) So in, Read v. Brook- dy v. Stqfhensottj 10 East, 
man, 3 T. R. 151. and Hen- 55. 
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The Master of i//e Rolls, 

If there were any serious doubt jas to the orig^inal 
validity of the instrument, it would be a fit case to be 
sent to law. If not, then can it* be presumed that it 
was cancelled by fraud, mistake, or Occident ? It would 
be strong evidence of its, having been so improperly 
cancelled, to shew that no compensation had ever been 
made to the Plaintiff. Hunter could not legally 
cancel it, without first satisfying the debt. Now it 
does not appear that this instrument ever came into 
the Plaintiff’s possession. It was originally in the 
hands of Hunter » partners; then came into those of 
Farmer^ with whom it was deposited for safe custody. 
So far the Plaintiff never was entrusted with the cus¬ 
tody ofi it; and lyerc the history drops. It seems that 
it was never intended to entrust the instrument to the 
Plaintiff. Is there, then, any and w hat presumption that 
it did get into her hands notwithstanding; and that, 
having done so, it was afterwards given up by her in 
consequence of an arrangement with Hunter ? 

It is clear that this could not have been the case 
previous to the month of December 1801 , when the 
application was made for the arrears..* If, then, there 
was any adjustment at all, it must have taken place 
between that period and the death of Hunter^ only two 
months after it. Is there any circumstance to render 
it probable that such an event did actually occur ? On 
the contrary, the conversation referred to points at no 
■uch intention. He asks the Defendant if he would be 
willing to act, should there be occasion. This looks 
more like creating a trust than as pointing to a settle¬ 
ment of the business, which, if made, might as w^ell 
have been without any intervention of the Defendant. 


1815. 

Sluysken 

• 0 . 

IIUMTEB. 
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There could be no occasion for/.he appoinlinent of a 
trustee, supposing; the principal money to be paid. 

« • 

To presume such an arrangement, therefore, would 
bo to presume what ^s altogether imaginary. But it 
is said, that the cancellation of the instrument can be 
accounted for on no other supposition. What proba¬ 
bility is there in the supposition itself? Is it any way 
likely, or is it at all within the bounds of credibility , 
that such a transaction could have taken place, that 
the payment of so large a sum could have been made, 
without any entry, in Ilunfcr'fi books, without cheque, 
receipt, or document of any description whatever? . . . 
and that to S(»me unknow n person, for the use of par¬ 
ties resident in IloilamI / 


In the absence of all such testimony , it is much 
more natural to conclude that the instruim'nt was iin- 
prqperlv cancelled. 1 say, improperly, yvilliout im¬ 
puting a de-<ign to defraud. But who can say what 
accident might have happened to the ])aper, through 
mere niislake or carelessness, betyveen the time when 
all trace of its history vanishes and the death of Jhoi- 
ter; or again, between the death of Hunter and the 
discovery which v'lisued upon the tiling of the bill? 


With regard to the value of the rupees, Jicll referred 
to the case of Coclervll v. Barber, {a) as deciding the 
question; but it was agreed that, if any dispute should 
arise, it must be brought before the Court by way of 
exceptions to the Muster’s report. 


(a) 16 V^s. 461. The llackett^ T Kq. Ab. 2i58,w’a3 
case of Lord Dungannon v. aUo mentioued. 
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Refer it to the Master to take an account of what 1815. 
is due to the PlaintifT for principal and interest on the 

1*1 n f*) 

deed poll, or instrument, in the pltjjidings mentioned, '' ^ 
according to the rate of interest therein mentioned; and Hunter. 
the Defendants, by their answer,*admitting assets, let 
the said Defendants pay to the PlaintiflT what the 
Master shall «o find due Ipr principal and interest as 
aforesaid. The Master to tax all parties their costs 
of the suit, to be paid by the Defendants out of the 
testator’s estate.’^ 


IIOT^DEN t'. IJAYN and BACON. 

O N the 94 th of 1811, the Defendant liaqpn I'ill for specific 

signed an agreeiiient to become the purchaser of performance of 

an estate from the Plaintilf, at the price of CIO, 100, an agreement to 

, , , . . 1 , * purcliase, 

|)ciV£il^lc? ijy irists-liTiciits* _ , 

* • • against the ori¬ 

ginal Tendee 

On the 31st of Mar/^ Bacon assigned all his right and assignee 

interest in the said agreement to the «thor Defendant of his contract, 
Hai/n for ,C800 over and above the purchase-money, dismissed as 

• • against the 

The abstract of title was delivered by the Plaintiff the 

to the Defendant Hayn who paid the two first instal- 

meats to the Plaintiff when they respectively became ^ , 

, •' . very of abstract 

due and was admitted into possession on the day sti- 

pulated by the agreement; and the bill, filed after the ecute aconvey- 

third instalment became due and possession so taken, ance, to have 

^ accepted the 

latter as purchaser. Qu. If the bill had been filed against the original 
]>urcliaser only. 
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1815. 


Holden 

V. 

Hayn and 
Bacon. 


prayed lliat Hayn and Bacon^ or one of them, might 
be directed to pay to the Plaintiff the amount thereof^ 
with interest, from the day on which it was payable^ 
and to secure the'remainder of the purchase money by 
mortgage of tlie estate upon the Plaintiff’s executing 
and delivering to ^layn a proper conveyance, and for 
a specific performance, or that, in case Jlayn should 
refuse to accept such title as Plaintiff was able to 
make, the agreement might be rescinded and Hayn 
restore the possession; also for an account against 
Hayn only. 


'Fch^ 18, 1814. The decree made on the hearing of this cause re¬ 
ferred it to the Master, to enquire and state to the 
Court who were the necessary parties to join in the 
conveyance to be made according to, tlie terma of the 
agreement; and the Master, by his report, certified 
(among other things) the facts abovementioned, and 
t!»at he conceived the Plaintiff and one JDashwood to 
bc’the necessary parties to join in such conveyance. 


Dec. 12, 1816. This day the cause came on to be heard upon fur¬ 
ther directions, w'hen it wae contended, for the De¬ 
fendant Bacon', that he was unnecessarily made a party 
to the suit, and that the bill ought to be dismissed as 
against him. 

Beach and Grimwood, for the Plaintiff. 

Hart and Benyon, for the Defendant Bacon. 

Sir S. Romilly and Roots, for the Defendant Hayn. 
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The Master of the JIolls. 1815. 

If the bill bad been bled againsl^ Bacon only, it 
might have been a question whether the circumstances 
amount to a waiver of the original contract and ac* 
ccptauce by the Plaintiff of the other Defendant as 
purchaser in his place. Ijut here Bacon has all along 
been treated as a mere formal party; and the offer 
made by the bill is to convey to Hayn^ or such person 
as he shall appoint. Not a word of any conveyance to 
Bacon. It is therefore by the act of the Plaintiff him¬ 
self that llayn is placed in the situation of purchaser, 
and he only. * 

Bill dismissed, as against Bacon^ without costs. 

Hayn decreed specifically to perform his agreement 
and to pay Plaintiff his costs of the suit. 


MUSGRAVE X). MEDEy. Bee. II. 

I N this case, it having been referred to the Master(«) Order on 
to see whether it would be for the benefit of the sureties to pay 
parties to the original suit, that a suit should be in- ‘“to 

stituted against Isaac Medex. the son of the Defendant 
Moses Medex^ and Isaac having consented to be made ** ^ 

a party to the suit already depending; the Master ered'^To^^L^r 
reported, and Isaac was made a Co-defendant with his 
father, accordingly. 


Holden 

V. 

Hayn and 
Bacon. 
Dec. 13. 


(o) 3 Yev. and B. 167. 

E 
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1815. An order for a ne exeat afterwards issued against 

the Defendant Isaac, who entered into the usual bond, 
by himself and a^^urety, not to go out of the kingdom 
Meoex. without leave of the Court. Shortly after putting in 
his answer, he went abroad without permission; and an 
application was fhis day made to the Court, on the 
part of the Plaintiff, that th§ other Defendant, Moses 
Medex, may pay into Court the sum for which the 
writ was marked, he having agreed to be answerable 
for Isanc ; or, in default thereol^ that proceedings may 
be had upon the bond given by Isaac and his surety. 

Sir Samuel Romillj/ and Hart in support of th« 
motion. 

Leach contra. 

Ordered accordinjrlv. 


Jan, 20, 1816. After the vacation, Leach moved to discharge this 
order, upon circumstances under which, he contended, 
that Ihe money had in fad been already paid by the 
Defendant Isaac Medex previous to his going abroad. 
But the Lord*Chancellor was of opinion that the ques¬ 
tion had nothing to do with the present application; 
and the motion was refksed with costs. 

In the course of the argument, Hart mentioned the 
following case of Uiten v. Utten, in which, though a 
case of inadvertence, (which tlie present was not con¬ 
tended to be,) tlie Court would not grant the in¬ 
dulgence sought to be obtained. 
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1815. 

UTTEN ®. UTT£rN. Dec. 14. 

U NDER similar circumstances with the preced¬ 
ing case. 

Sir Samuel Romilh/ and Parker^ for Plaintiff, moved 
that the bond may be ordered to be delivered over to, 
and put in suit by, Plaintiff, against Defendant and 
his sureties. 

JIarl and Mascail.^ for the sureties, suggested that 
the money claimed by the Plaintiff in this cause, was 
on account, and*not yet proved* to be actually due; 
that the Defendant had put in an answer which was 
not excepted to; and that the Defendant had gone 
abroad under a mistake as to the effect of his bond, 
the condition whereof he presumed to be satisfied by 
the putting in of his answer; therefore requesting that 
the sureties may be discharged on entering into recog¬ 
nizances to abide the event of the cause. 

Sir Samuel RomilUj in reply, oliserved that, al¬ 
though a party was somctimes^allowed to give security 
to abide the event of a cause,* this could be only done 
in respect of a private transaction, not where he had 
been guilty of violating an order of the Court. 

The Lord Chancellor 

Ordered the money to be paid into Court within six 
months, together with costs of the applicatipn. 

E2 
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Dec. 19. BURROUGHS r. OAKLEY. 


Vendee in 
possession, ob¬ 
jecting to title, 
required to pay 
Ids purchase 
money into 
Court, although 
the fact of pos. 
session appear¬ 
ed, not upon 
the pleadings, 
but upon ailida- 
rit only. 


O N the 12th of J'wwf, 1812, the premises in ques¬ 
tion were put up to salfe by public auction ; and 
among the conditions of sale, were the following, viz. 
each purchaser to pay a deposit of 20 per cent, on the 
purchase money and sign an agreement to pay the re¬ 
mainder on or before the !31st of August, 1812, on hav- 
ing a good title; and, if any delay should arise in com¬ 
pleting the purchase beyond the said 3Ist of August, 
the purchaser to pay interest on the remainder of liis 
purchase money, at 5 ner cent, from that period. 

The Defendant becoming the purchaser at this sale 
paid the deposit and signed a memorandum to complete 
his«purchase according to the conditions. 

On the 3ist of August, he was let into possession. 

In 1813, the Vendor filed his bill for a specific per¬ 
formance. The bill contained no allegation that the De¬ 
fendant had take'b possession; nor did the Defendant’s 
answer admit it: it merely stated the agreement, but 
disputed Che title. 

This day, the Plaintiff moved, on affidavit, that De¬ 
fendant might pay his purchase money into Court, with 
interest, from the time of being let into possession. 
The affidavit stated the fact of taking possession, and 
a correspondence which had taken place between De¬ 
fendant’s Solicitor and Plaintiff, explaining away the 
objections to the title, and calling repeatedly on J[)e- 
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frndant to take the cohveyance, which had been pre¬ 
pared, without obtaining any satisfactory answer. 

Sir Samuel Hnmilly and Eden in support of the mo¬ 
tion, cited Gibson v. Clarke (a). , 

Jlosej for tiic Defendant 

The cases in which the Court has interfered to take 
purchase money out of the hands of the purchaser, are 
of recent decision. In that referred to, the circum¬ 
stance of not making good the title was a mutual sur¬ 
prise on both parties; a feature which is wanting in 
that now^ before the Court. Also, in all the former 
cases, the l>ill has prayed, in addition to the prayer for 
a specific performance, that the Defendant may pay the 
money into Court or deliver up the possession. Hen?, 
the fact of the Defendant having been admitted into 
possession is not stated in the bill;—consequently, no 
part of the relief prayed ivS founded upon it; and the 
present motion is only grounded ou affidavit. 


The Lord Chancellor said that, tliough there is 
no case in which the Court has acted on affidavit, yet 
its interference may be justified by the circumstances. 
In this case, although the contract in terms seemed to 
contemplate delay, that could mean only reasonable de¬ 
lay, and not such as should arise out of obstacles ap¬ 
pearing to be created by the Defendant himself. It 

(a) 1 Ves. and B. 500. 15 Ves. 317. Smitky. Ltoifd, 

See also, Clarke v. Wilson^ Maddocky 83. 


1815. 

Burrovohs 

V. 

Oaklty. 


Dec, 22, 
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Burroughs 

V. 

Oakuet. 


was, therefore, a case in which ^he Court would take 
the purchase money into its own keeping. 

Ordered accordingly. 


Jul^ 3 and 26- 
Dec. 14 and 21. 


If a purchaser 
of the legal 
estate in lands, 
subject to an 
equitable rent- 
charge, refuse 
to pay the rent- 
charge, a re¬ 
ceiver will be 
appointed. 


JOHN PRITCHARD r. FLEETWOOD, and th^ 
Assignees of JOHN PRITCHARD the Younger (a)^ 

T he Plaintiff was entitled to two equitable rents- 
charge, one of £50. per annum, and the other of 
47. per annum, issuing out of estates of the bankrupt, 
John Pritchard Wxe younger. And he claimed to be 
entitled to another equitable rent-charge, of X’50./7cr 
annum, issuing out of the same estates. 

9 

I'lic Defendant Fleeiuood was mortgagee in pos¬ 
session of the estates, and had paid the three rents- 
charge, from the 22nd of September, T810, the date of 
his mortgage, down to the 8th of October, 1814, when 
the commission of bankrupt issued against J. Pritchard 
the younger. Siiortly after that event, notice was given 
to Fleetwood that the assignees under the commission 
disputed'the validity of the last mentioned rent-charge. 

The bill prayed anaccoiint and payment of the three 
rents-charge. And, on the coining in of the answers, 
If art now moved, on the behalf of the Plaint ilf, for a re¬ 
ceiver. The motion v.as opposed by forthe 

HeienAzni Fleetwood; and by IVihon, for the Assignees. 


(a) Ex Rclaiionc. 
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Lord Chancellor, 1815. 

When a peraon takes a conveyance of a legal estate ^ aiTcliAKD 
■ubject to*equitable interests, he must satisfy those in- Flehtwood. 
terests, or submit to the appointment of a receiver. It 
seems reasonable that the arrears and growing instal<* 
ments of the-two annuitie,s to which the title is not dis¬ 
puted should be paid to the Plaintilf, and that the ar¬ 
rears and growing instalments of the other annuity 
should be paid into Court. I cannot, in this stage of 
the cause, make an order for such payments, unless by 
consent. But, if Mr. Fleetwood consents to such aR 
order, I shall refuse the application for a receiver. 

Flee.tzeood consenting, the order was made. 


MILLS r. FARMER. 


J AMES Mills, by ]\is will, dated 23rd of June, 180(5, Testator 
in the first place directed that all*Ins just debts <c directs” the 
and funeral expenccs, and all the Icg-acies which he residue of his 
should give by his said will, ov*by any codicil, should personul estate 
bo paid as soon as possible after his decease: and then, ^ divided 
after giving several pecuniary legacies to a considerable 
amount, to certain of his relations and other persons, 


charitable pur¬ 
poses mention- 


and after appointing the Defendant Farmer and ano- by him, 

and other 

“ charitable purposes as I do intend to name hereafter.” He afterwards 
makes a codicil, and names no charitable purposes. Held, a dis(»osition 
of the residue in favour of charity, to be carried into execution by the 
Court, having regard to the objects particularly pointed out by tho 
testator. ^ * 
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1813. 

Milx,s 

V. 

Farmer. 


< 

ther, hia executors, with equal^leg-acies, proceeded in 
the following’ words, The rest and residue of all ray 
“ effects I direct jnay be divided for promoting the gos- 
pel in foreign parts and in England for bringing up 
ministers in different seminaries and other charitable 
purposes as I do intend to name hereafter after all 
my worldly property is disposed of to the best ad- 
vantage.” 


Afterwards, on the 14th of August, 1807, he address¬ 
ed a letter to his executors, as follows:—Dear gen¬ 
tlemen,—--In case of illness or death, I have sent to 
Messrs. Robarts and Curtis, a box in which is my last 
will and testament, and several writings,” which are 
specified. He then requests that, in lieu of what he had 
bequeathed his executors, they would accept £500. 
each, and divide his wine between them ; and that cer¬ 
tain other persons, named in the letter, might receive 
some other specific and pecuniary legacies; and con¬ 
cludes thus;—“ It is needless to have any of my rela¬ 
tions attend my funeral, as it is apt to breed ill will 
amongst them; and their grief on such occasions, is 
generally attended with hypocrisy; therefore, be pleas¬ 
ed to accept of these trifles, with my best wishes; and I 
pray that God may guide you.” 

The testator died after writing this letter, which was 
proved by his executors, together with the will, as a 
codicil thereto. 


The bill was filed by the next of kin, praying an ac¬ 
count, and distribution of the residue as being undis¬ 
posed of by the will and codicil of the testator. 

The Attorney General, who was a party Defendant 
to the suit, claimed the residue as given to charity. 
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This day, the cause fame on to be argued before his 
honour ihe Master of the Rolls, 


1815. 

Milz« 


The case was but little argued; but, on the part of Farmer. 

the Attorney General^ was treated as decidedly in fevour rolls. 
of charity, on which his honour said (a) “ That, so (ar 29. 181 h, 
from its being a case upgn which there could be no 
doubt of its being a bequest substantially to charity, he 
was clearly of opinion, that it must be held void for un¬ 
certainty; for that, in the first place, two or three 
vague objects of charity were mentioned, between which, 
so named, and other objects of charity which he pro¬ 
fessed a design of naming afterwards, the testator ex** 
pressed a future intention to divide his property;” and 
asked, “ how it was possible to say, in the absence of 
all subsequent spocification, what 'portion the testator 
intended to give to the purposes he had named, and 
what portions to those which he intended to name, but 
did not name ? How could it appear whether he in¬ 
tended to give a fortieth, or a fiftieth, or a hundredth 
part to both or either of the purposes mentioned 
therefore declaring, “ that, as well on those grounds, as 
also from the plain meaning of the clause, as altogether 
referable to a future specification of particulars never 
afterwards made, the clause must be decreed to b« void 
for uncertainty.” 


And so decreed accordingly. 

Against this decree at the Rolls, the Attorney Gene-^ 
ral presented a petition of rehearing; and the cause 
coming on upon rehearing before the Lord ChanceU 
lor, at different times before the end of the sittings 


(a) Ex delations. 
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1815. iftcr Trinity Term, was at last set down for jndg- 

ment, when his Lordship made the following observa- 

Mills . 

^ tions ;— (a). 

Faebiek. 

The Lord CHANCEMiOa. 

Jivg»23j 1815, (After stating the case). ^This niattec.was brought 

forward by means of a bill filed by the Plaintiff 
Mills, and others, insisting tliat they were entitled to 
the residue of this estate, the Attorney General being 
made a Defendant in order to raise the question, whe¬ 
ther this clause was an eftectual bequest of the residue 
for charitable piifposes. 1 understood, upon enquiry, 
that, when the cause came on at the Rolls, the matter 
was stated in this way ; namely, that this was a bequest 
too uncertain to be valid and effectual, and, therefore, 
that the residue ]>elonged to the next of kin. That 
was the whole of the argument then submitted to the 
Court on tlie part of the next of kin. On the otlicr 
hand, I do not find that tliere was any argument on the 
part of the Attorney General; and his honour accord¬ 
ingly delivered a judgment which 1 have seen, and 
whicli amounts to this:— 

(Then, afLct*. stating the grounds on which his ho¬ 
nour’s decree was founded, as above given, the JLord 
Chancellor thus proceeded :—) 

Now in the first place it is to be considercjd, whe¬ 
ther, supposing that the words other charitable pur¬ 
poses as 1 do intend to name hereafter,” can have no 
effect whatever as to such other charitable purposes, 
for the want of naming them; it therefore follows that 


(a) Ex Relatione, 
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the objectB which are specifically named are not to be 
at all attended to; and the next thing to be considered 
is, whether it can be determined, consistently with 
former decisions, that where a testator gives bis pro» 
perty to such charitable purposes as he intends to name 
thereafter, if he die without naming* any, this Court 
will not holdihat his genepal intention to give to cha* 
rity is sufficiently expressed so as to operate as a gift 
to charity, and therefore place itself in the room of the 
testator in naming the specific objects of that intention. 
A third question is, if a testator give the residue of his 
property to A. and jB., and such other person as h# 
shall hereafter name, to be divided between A. and 
and such person so to be named hereafter, and die 
without having named, whether that bequest sliall fail 
altogctltftr as to titp two already specified; or whether, 
by construction of law, the whole residue will not paiii 
to them ? 




Milui 

R. 

FiftMEik. 


That these questions are, all of them, of great im* 
portaiice with reference to the general doctrines of 
this Court, is beyond all doubt. There is a case so 
long ago as in 2 Freeman (c), to which 1 can find no 
contradiction elsewhere, although 1 should be glad to 
meet with sufficient ground to over-rul^ it judicially; 


(«) 2 Freem. Case 330. 
“ In Cur. Cane. 1702. It 
was said, and not denied, 
that if a man deviseth a 
sum of money to such cha- 
‘‘ ritable uses, as he shall 
direct by a codicil to be 
“ annexed to his will, or by 
“ a note in writing; and af- 


“ Zerwarda leaves ao direc- 
** tion, neither by not© nor 
codicil, the Court of Chan- 
“ eery hath power to dis- 
pose of it to such charit<o 
‘‘ able uses as the Court 
shall think lit: and so it 
was held in the case of 
Mr. Sidrojkn^l will, aud 
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but not finding any, it is authority enough for me im 
say, that the present case ought not to be disposed of, 
as if there coulfl be no argument respecting it. Now, 
whether the doctrine in the case referred to be to avail 
or not in such a cas5 as the present, I do not yet say; 
but it is proper that the point should be decided. Sub> 
sequent cases do not go the length of cdhfirniing that 
laid down in The Atiornei/ General v. Siderfin (o), 
which I know to be accurately reported, having seen 
the very papers that were made out when that case 
was argued, and which have been preserved to the 
present day. I saw them in the hands of a gentleman 
to whom they had been transmitted. They are now 
a hundred years old. That case was this. A testator 
left money to be disposed of to such charitable pur¬ 
poses as he had mentioned in a paper which (Ss stated 
in his will) would be found at his death. He died, 
and the paper was not to be found. One would sup¬ 
pose the Court would have said that, as the paper was 
not to be found, it must be presumed to have been 


<< in the case of one Jones ; 
but if (he will points at 
any particular charity, as 
“ for maintenance of a 
schoolmaster or poor wi- 
dows,'>tben the Court* of 
Chancery ought not to di- 
rect it to any other pur- 
pose but such as is pointed 
at by the will; as if the 
devise should be for such 
school as he should ap- 
point, and appoints none, 
the Court may ef^iy it for 


** what school they please, 
“ but for no other purpose 
than a school, although it 
may be for what school 
‘‘ the Court thinks fit.” 

(a) 1 Vern. 224. 1 Eq. 

Ab. 96. This is the case re¬ 
ferred to by the note in 
Freemanf under the name of 
“ the case of Mr. Sidrofen'n 
will.” S. C. cited from the 
Register’s book, 7 Ves. 43. 
note, as “ the Attorney 6^r- 
neral v. SiderJinJ* 
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destroyed, or, at least, v^uld have sent it to a jury to 
try the fact of its ever havings existed ; but, instead of 
.this, it was held that the words shewe^ a general in¬ 
tention in favour of charity, and that, as the particular 
objects of such intention could not*be discovered, the 
Court would designate those to which it should be 
applied; and accordingly the Court gave it to Christ’s 
Hospital. 

Now I should have wished, very respectfully to his 
Honour the Master of the Rolls, that the present case 
had been heard by him as fully as that case must have 
been heard. And since the parties have determined to 
bring it before me, I must desire to have it argued 
over again ^ since it is a case wliich, if 1 affirm the 
decree, n»ust destroy a great deal* of doctrine to be 
collected from former decisions; or, if I reverse it, it 
must be on grounds very different from any that ap¬ 
pear to have been touched upon in the Court below.. 

The point which I should wish to have argued in 
favour of the next of kin is, that the doctrine stated 
by Freeman is not supported by subsequent cases, and 
that such subsequent cases have been those in which 
the testator had actually devoted the residue of his 
property to charitable purposes, but, in consequence 
of some act afterwards perforraeA by him, or wf the 
omission of some act necessary to be performed, it had 
become impossible to find out the object of his intended 
benevolence. 


In consequence of the request made by tlie Lord 
Chancellor^ the cause was set down to be argued 
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one Counsel on each side on, the second daj^ of Mu 
chaelmas Term, \then it came on accordingly. 

Sir Arthur Pigott for the Attorney General. 

I 

Lcavh for tlie next of kin. 

For the Attorney General. 

The question is, whether, upon the face of the Will, 
the intention of the testator to devote the whole re¬ 
sidue of his property, is, or is not, so expressed, as 
that the Court Will carry that intention into execution; 
whether the Court will say, that neither the whole nor 
any part of the residue is so devoted ; or that, accord¬ 
ing to the rules of' the Court, it nyist be considered to 
be disposed of for such charitable purposes as the 
Court shall think fit to designate. 

• 

With reference to the intention of the testator, as 
appearing upon the will itself, it is material, in the 
first place, to observe that the parties claiming this 
residue As undisposed of and therefore distributable 
amons: themselves as the next of kin of the testa- 
tor are nan'jpd as legatees in the will in such pro¬ 
portions as he thought proper to assign, (a) From 
the residuary clause it is evident that the legacies 
so given were intended by him as a sufficient and 
suitable provision for each. In that clause he uses 
the word “ direct” imperatively; and, by that word 
‘‘ direct,” has, as I contend, effectually excluded the 
arguments which have arisen upon the will. It is 

(«) H docs not appear, were named in the will, not- 
from the case, that alt the withstanding this ground was 
next of kin had legacies, or taken in the argument. 


1815. 

MltrX4l 

• 0 . 

VklewLk. 
Nov. 7. 
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not recommendatory only, but a positive injunction 
that his residue is to be applied for promoting the 
Gospel in foreign parts and in Englamd and for bring¬ 
ing up Ministers in diiFerent seminaries*' after all his 
worldly goods shall have been disposed of to the best 
advantage; and he concludes by reserving to himself 
a power of nafoing other charitable purposes thereafter. 


1M5. 



« 


Mills 


V. 

Faemeu* 


Now, if this decree is to stand as pronounced by his 
Honour the Master of the Rolls, the principle upon 
which the dcjcree was founded will lie aflirmed toge¬ 
ther with it; and I must beg leave to say, it is impos¬ 
sible that your Lordship can so give effect to it with¬ 
out placing the law on this subject in a state of uncer¬ 
tainty and confusion, without introducing (that greatest 
of all evils, except a corrupt administration of justice,) 
a shilling and variable exposition of the law, setting 
authority against authority, and leaving no fixed prin¬ 
ciple upon which judges can act in future cases. C 012 - 
sideretl in this light, tlierefore, I am so far from think¬ 
ing the decree now submitted to the revision of the 
Court indifferent in its nature; that, on tlie contrary, 
I esteem it as of importance in the highest degree, in 
which the doctrines and practice of this Court can ever 
be held as important. > 

% 

It would be great injustice to the learned Judge who 
pronounced this decree, to suppose that the subject 
was fully brought before him, or the authorities now 
relied on in opposition to his opinion properly sub¬ 
mitted to his consideration. In point of fact the case 
was otherwise. On the part of the Attormy General 
no discussion was attempted, for none had been ima¬ 
gined necessary ; and, it having occurred (o the learned 
Judge that the residuary clause was void for uncer- 
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tainty, he pronounced his judgment accordingly, and 
there the case ended. The Attorney General^ how¬ 
ever, thought it,his duty to have it reconsidered; and 
directed the appeal to be brought. 


That which is now contended on his part is, that 
there has been by this testator an absolute devotement 
of the entire residue of his property to charity, leav¬ 
ing nothing incomplete but the nomination of some of 
the objects to which it was his intention that it should 
be applied. “ All the rest and residue” of his pro¬ 
perty he directs “ may be divided,” (that is, he abso¬ 
lutely devotes it to be so divided,) for disseminating 
the Gospel, and for bringing up Ministers in different 
seminaries, and for other charitable purposes which 
he intends thereafter to name. A<11, therefb'i‘*e, that 
rests in intention is to name, not to devote^ for that he 
has done already; and he has done it in terms which 
Cfinnot be more largely expressed, more comprehen¬ 
sive, or more descriptive of his intention, in terms 
which the Court has already held sufficient, as of them¬ 
selves, to devote to charitable purposes. The gift, 
therefore, is complete. It is to be divided;'^ a word 
which, in this case, cannot have the same sense and 
construction put upon it as if the bequest had been 
between individuals, where there might be a survivor¬ 
ship. There can be no survivorship between these 
charities; for the Gospel never dies; it is eternal: 
and the Ministers of the Gospel must exist for ever. 
Neither are the purposes here specified vague and in¬ 
definite, so that the bequest, on that account, must fail 
for uncertainty. On the contrary, they are sufficiently 
certain in their nature, and pointed out with sufficient 
precision,,U enable the Court to act. 
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The Lord CHANC£Lf<OR. 

I take the argument in fevour of tly gift to charity 
to be this. The testator did not mean the other 
charitable purposes” which he had in view to take 
effect at all, unless he should therea*fter name them. 
Suppose 1 give to my nephews A, and R., and such 
other person as I shall name hereafter. If I do not 
name that other person hereafter, shall A. and take 
nothing ? 

For the Attorney General. 

If the bequestj in the supposed case of individuals, 
were so framed, as according to le^l construction to 
constitutt; a tenancy in common, then A, and B. being 
entitled to one-third each, the remaining third would 
be left undisposed of. on the other hand, the terms 
of the bequest were such as to create a joint-tenancy, 
then 1 contend that, in the case supposed, it would 
constitute and B. joint-tenants of the whole; and 
that the bequest could in neither case be considered 
as having failed for want of designating the third 
person who was intended to take together with them. 

But in the present case it is stijl less to be imagined 
that that omission is destructive of the bequest; on 
the contrary, there are circumstances W'hich render it, 
in my apprehension, certainly to be presumed that the 
testator had changed his intention of naming a third 
object, and left the entire residue to go to those already 
named. In making the codicil, which he executed 
after the date of his will, bis attention must have been 
called to the state in which his affairs were left by 
that will, which, as he must be supposed to have 
known, was confirmed by the codicil, and rendered ctf 

P 
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one substance with it. From tfee omission, therefore, 
to name, in that codicil, the “ other purposes” which 
he had formerly intended to mention, the only reason¬ 
able and consistent inference is, that he had aban- 
..doned those purposes, leaving; his will valid and effec¬ 
tual as to the purposes already designated. But then 
arises the question, wlu'ch was put by the Master of 
the Rolls, relative to the proportion in wdiich this re¬ 
sidue is directed to bo divided: “ How could it ap¬ 
pear whether the testator intended to give a fortieth, 
or a fiftieth, or ahundiedth part, to the purposes men¬ 
tioned?” Suppose, then, that the testator had said, 
“ I give my residue to be divided in such proportions 
as I intend to name hereal’ter would it be contended 
that, because he did not afterward-^ name the propor¬ 
tions, the bequest of the re^adue inunt thcretbiv fall to 
the ground altogether? Yet what is that supposed 
case but the present? In this case also, the testator 
has not named the proportions ; and since he has not 
named them, I contend, not that the bequest must 
therefore fail, but that the Court will distribute the 
subject of it in equal proportions. 


In TXOj/lj/ v. 77/e AUorncjj flnural {a), where a 
testator gave to such of liis relations as were most 
deserving, and in such manner as his trustees should 
think fit, and for such charitable uses and purposes as 
they should also think most proper and convenient 
the Court directed that one-half of the estate should 
go to the testator’s relations, share and share alike, 
and the other half to charitable uses, according to a 
scheme to be approved by the Master; the known rule, 


(a) 2 Eq. Ab. 194.pl. 15. Register’s bouk,^ 7 V’^es. 58. 
4 Viner, 485. pi. 16. et vide note. 
the decree cited from the 
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that equality is equity, being;, as was said, the best 
measure to go by. 

ft 

What I contend therefore is, that the whole is valid; 
that the clear manifestation of the, testator’s will to 
appropriate the whole of his residue to charitable pur¬ 
poses is not ‘to be defeated by the accidental circum¬ 
stance of his having omitted to state in what propor¬ 
tions it is to be distributed among such as he has 
thought proper to particularize. If there should yet 
remain any doubt upon this subject, I then submit, 
that the utmost length to which the^ourt could go, 
would be, to put the charities named on the same foot¬ 
ing as the two individuals in the case supposed by your 
Lordsliip would be placed, supposing the words such 
as to op'erate a tinancy in common. And how can 
they be placed on tlie same footing in this instance, 
where, from the nature of the expressions used, it is, 
and must remain, absolutely uncertain what were ihte 
number and extent of those other objects which the 
tofitator had in view at the time of making this be- 
quest? We are therefore forced back to my original 
position, which is, that effect must be given to the 
whole bequest. • 

^riie will, in the interpretatic« of common sense, 
amounts to this—“ 1 devote the whole residue of my 
prt»perty to charitable purposes. As to some of those 
purposes my mind is made up—those, for instance, of 
promotijig the Gospel, and bringing up Ministers in 
different seminaries. These purposes are fixed and 
decided, and I therefore declare them to be among the 
objects to which my residue is so devoted. Whether 
I may afterwards add to these objects others, about 
which my mind is not so fixed and decided, is at pre¬ 
sent uncertain; but whatever othpr objects I inaf 

F2 
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name hereafter, I mean that my residue should be ap* 
plicable to them as well as to those which I have 
named already.’V The words “ other . purposes as 1 
shall name hereafter,” can, consistently with the gene¬ 
ral intention before ihade manifest, be taken to mean 
nothing but ‘‘ whatever other purposes I may name 
hereafter.” What then is the consequence of his not 
having named any other purposes than those already 
mentioned ? What, but that those already mentioned 
are alone to take ? If I do name others, those others 
shall take together with those I have named; but if 1 
do not name othprs, those which I have named shall 
exclusively take. Then comes the codicil, made four¬ 
teen months after the will, by which it is plain that 
he considered the will as complete, and had it not in 
his contemplation to make any further or otllfer testa¬ 
mentary disposition. What is the operation of this 
codicil, but as if he had said, “ the intention I for¬ 
merly expressed of naming other charitable purposes 
is abandoned; and the latter part of the alternative 
must therefore prevail; namely, those objects must 
take which are named in the will?” 

There was no occasion for his saying this in words. 
The alternative in his mind is suflicieiitly apparent from 
the introduction of thp clause itself. If he had really in¬ 
tended'that that clause should have no effect at all, un¬ 
less he should afterwards make up his mind about giving 
his property to other objects besides those he had men¬ 
tioned, he would have made no disposi tioii whatever until 
he had so made up his mind. What possible purpose 
could it answer to express a mere intention, wliich was 
not to take effect unless he should do some other act in 
future, at the time of doing which it would be quite 
as easy for him to carry into effect his intention alto¬ 
gether ? He might have actually intended, at the time 
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of making his will, to name other purposes; and with 
that view the introduction of the clause was very rea* 
sonable, securing his main object, th*e devoteraent to 
charitable purposes, and at the^same time reserving 
the power of nomination as to some^of those purposes, 
without afterwards disturbing his will as to others 
which he was determined should take effect at all 
events. 

To come, now, to the consideration of the cases; the- 
first circumstance which must strike us, with regard ta 
the present, is, that it is infinitely strbnger than many 
of those in which the Court has supported a testator’s 
intention to give to charity; because in this there 
are fix^ and certain objects of that intention which 
the testator has pointed out, and it is therefore 
not one of those imperfect cases in which the Court 
lias taken upon itself to designate the objects. In a 
case where the property is given to trustees for the 
general purposes of charity, although the trustees shall 
have done nothing towards fulfilling the ol^ects of the 
trust, the Court will take it out of their hands/ and 
assume to itself the power which they have neglected 
to exercise. In the name of common ^nse, where is 
the difference between that case and this, in which the 
testator has named no trustees* hut has deviated his 
property in as absolute a manner to charity as if he 
had created a specific trust for that purpose, and in 
which the Court is, therefore, fully as competent to 
assume the administration as in the other? What have 
the next of kin to do with this question ? The testator 
has positively excluded them by providing for them, 
in the first place, out of his general property. He 
has said, 1 give a part of my property to my next of 
kin. Another part of it I give to charity. How can 
the next of kin claim both parts ?• Ajid how «an the 
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of decidinc: conformably to the testator’s in- 

Mtlls i 3 • •' 

j, tention r 

Farmer. 

There would be some shew of pedantry in goings 
through the authorities, after the very full and com¬ 
plete examination of them by your Lordship in the 
case of Moggridg;e v. T/iarJcwell (a ); a case which 
bears in itself so strong an analogy to the present, that 
it would be enough to rest upon your Lordship’s de¬ 
cision in that single instance. That case was upon a 
clause in a will,‘^bequeathing the residue of the tes¬ 
tator’s personal estate to a person therein named, as a 
trustee, to be disposed of by him in such charities as 
he should think fit,‘recommending a particular object 
of charity; and there, although the distribution M'as 
expressly confided to a certain person, who died long 
before the testatrix, and of whose death she had notice, 
yet it was held that the general intention must pre¬ 
vail, and that this Court would itself assume the ad¬ 
ministration and give effect to that intention by a re¬ 
ference to the Master, having regard to the particular 
object pointed out by the testatrix. In that case, as 
in the present, the next of kin claimed the legacy as 
lapsed by the death of the trustee to whom it was so 
expressly given; ever^r authority that could be pro¬ 
duced on either side was argued and sifted to the 
bottom; and your Lordship’s decree was not only in 
affirmance of the decision of a former Lord Chancel¬ 
lor (b), but was itself affirmed on appeal to the House 
of Lords (c), so that the case in question constitutes 
the strongest authority that the highest sanctions in 
the law can create; and yet that authority must, I re- 

fa) 7 Ves. 36. 3 Bro. 517. 1 Ves. jun. 464. 

\b) Lord Thurlow^ S. C. (c) 13 Ves. 416. 
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peat, be shaken by the decree in the present case if it 
is suffered to stand. 

' » 

But though, from tlie extensive view of the subject 
which, is contained in the case l*have cited, it is unne¬ 
cessary to go at large into the au^oritiies which are 
there so fully canvassed^ yet, in consequence of what 
fell from your Lordship on a former occasion (a), it 
becomes my duty to advert somewhat more particu¬ 
larly to the case cited from Freeman, That case, from 
the circumstances on which it stands, must, 1 hold, 
be taken to be tlie law on the subject. It is now more 
than a century old, and it has never yet been called in 
question; yet your Lordship is required to overturn 
it entirely, for such must be the effect of the present 
decree?, if now ooufirmed; that case being even less 
strong tlian this in favour of charity. There it is said, 
“ if a man deviseth to such charitable uses as he shall 
direct, &c.a word much more immediately pointing 
at certain specific objects than the word some” em¬ 
ployed by this testator. And then it says, “ if the will 
itself points out au]/ particular charity, then the Court 
ought not to direct it to any other purpose than such 
as is pointed out by the will Now, if the decree 

at the Bolls is to stand, 1 repeat thato.ll this must be 
rased entirely out of the books; for no part of what 
1 have cited is law, if it be ndt equally applicable to 
the case nov\ before your Lordship. 


[Sir Arthur PigoU then referred to the cases in 
which the (k)urt has decreed a performance cy pres (c), 


(a) See ante, p. 58, 59. (c) Attorney General v. 

(5) See the statement of Guise^ 2 Vern. 266, &c. 
this case, ante, p. 59, note. 
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man («).1 

Mills 

V. • * 

FABMsa. It is said, however, that the case in Freeman, and 
that of Mr. Syderfinh will, to which it refers, have 
been shaken by Wheeler v. Sheer (b). But there is in 
that case this peculiarity, wh^ch takes it entirely out 
of the principle of the others, upon which I contend 
that the present also is to be decided. In that case, 
the testator by his codicil, referring^ to his will, so far 
revokes that will, as that he gives his residue to such 
uses and purposes'^ as he shall thereafter direct, not 

O 

specifying charitable purposes; and consequently there 
was no such general intention to devote to charity as 
this Court can alone act upon in similar cases. 

(d) 2 Eq. Ab. 193. pi. 14. other codicil or codicils should 
Bridgman’s Char. Uses, 476. be directed. He afterwards 
(b) Mosely, 288, 301. et made a second codicil, still 
vide White t. White, 1 Bro. referring to the bequest in 
12. p. 15. where the case is his will, but naming no cha- 
Teferred to by Lord Thur- ritable purposes; and finally 
low. A testator, after giving a third, containing no direc- 
sereral legacies, gave to his tion as to his personal estate 
executors the resfidue of his whatever; and died soon 
estate upon trust that they after. The Lord Chancellor 
should employ it to such cha- King held, that “where a 
ritable uses as by codicil he man devises to such charit- 
should appoint. By a codi- able uses as he had appointed, 
cil to his will, he revoked that supposes he had made an 
some legacies and gave others, appointment, though it is not 
but named no charitable pur- to be found; but here it ivas 
poses, and goes on to direct plain the testator had made 
that the residue given by his no appointment, and only 
will should be applied to sueh had it in his thoughts to do 
uses and purposes as by any so.” 
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The case of Cook r. Duckenfwld (a) seems to me 
another strong* authority in support of the principle 
contended for. ^ The personal estate jn that case was 
devoted to charity, and certain ot^ects specified, with 
reference to which a scheme was* directed to be laid 
before the Master. But there was* also a devise of 
real estate, as to which np objects were pointed out, 
but such charitable purposes as the testator should 
thereafter appoint, and, for default of appointment by 
the testator, then as his trustees should judge conve¬ 
nient; Lord Hardwicke^ nevertheless, collected the 
charitable purpose as applicable equally to the real 
estate so devised, observing that all the objections 
arising from want of objects, were easily removed upon 
construing the testator’s intention to be in favour of 
charity^ and he accordingly directed a scheme to be 
laid liefore the Master for such charitable purposes as 
should best answer the intention of the testator, and 
for the application of the personal, and of the produce 
arising from sale of the real estate, to such purposes. 
And this case, also, is so much stronger than the pn*- 
sent, as it goes to disinherit an heir at law, an object 
which the Court in all cases expresses the greatest re¬ 
luctance to assist in effecting. 

With regard to the circumstance of there being no 
trustee in the present case, no* person named by the 
testator for the express purpose of carrying his cha¬ 
ritable intention into effect, if any argument whatever 
could be raised upon that deficiency, it is completely 
answered by the decision in the case of Moggridge v- 
ThxickwelL For where can be the distinction between 
no trustee being appointed, and the trustee who is 
appointed dying in the testator’s lifetime, by which, in 
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(fl) 2 Atk. 562, 5§7. 
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general cases, the intention wolild be equally frustrat¬ 
ed ? If a person is named executor, who dies in the 
life of the testatqr, it is the same thing a^ if no executor 
had been named. 

Then is it possible to maintain that the next of kin, 
if they arc not to take the \^ole, arc to lake any part 
of this residue ? The whole property is effectually 
vested in the executors; and can it be said that, as to 
one third of it, the testator has died intestate? The 
eflfect of this would be to strike out of tlie books every 
authority that has been cited. It would be to say that, 
since the testator had expressly pointed out two objects 
of his charitable intention, those indeed could not be 
got rid of; but that, having expressed, but omitted to 
name, some other cliaritable purposes, this the Court 
will consider as void for uncertainty; when, at the 
same time, if the testator had given the whole residue 
to charitable purposes in general, without naming an\, 
it would be impossible that the next of kin could come 
in for any part of it. 


1 repeat, therefore, that in affirming this decree, your 
Lordship will do nothing less than blot out at once one 
half of the law upon the subject. The cases sufficiently 
shew what that law is.—Possibly it may be better that 
the law should not remain as it is; it may be more be¬ 
neficial to the public, in such cases as the present, to 
strike out the bequest altogether and let the relations 
of the testator have the property. This is a point of 
opinion on which I do not presume to be able to form 
any judgment; neither is this the place for arguing it, 
nor has this Court, in any shape, the power of acting 
upon it. All your Lordship has to do, is to ascertain 
what the law is, as founded on a series of judicial deci- 
bicvis, and to make the decree in this case conformable 
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to it. It is established that, in favour of charity, the 
Court will invariably protect the general intention of 
a testator ; and it can no more step out of the line of 
its duty in this instance, than it can strike out of a will 
any specific legacy, however cl early, expressed and di¬ 
rectly given. All that I entreat of the Court is to pre¬ 
serve, in this instance, tfie uniformity of judicial deci¬ 
sions ; if it does otherwise, it will introduce the great¬ 
est evil that can arise in any system of judicature. 


1815. 

Mijlls 

Fahmer. 


For the next of kin. 

• 

Nothing can be more undeniable than that it*is ex¬ 
tremely important to adhere to principles which have 
been long established and have stood through a series 
of concurrent decisions; nor than that, in the course of 
justice, property is not secure if the law is floating and 
uncertain in its determinations respecting it. But if, 
in support of the first point, your Lordship’s attention 
has been drawn to two or three decisions which militate 
strongly against the very principle which it is endea¬ 
voured to establish ; and if, with regard to the>;ecoiid, 
I can shew that not a single former decision applies im¬ 
mediately to the case now before ns ; JL trust that the 
present case may safely be permitted to rest upon its 
own merits, without the apprelwnsion of disturbing the 
established doctrines of the Court by any decision which 
may appear most conformable to its actual circum¬ 
stances. So far, indeed, from the danger which is ap> 
preheiided of unsettling established principles by the 
decision in this instance, many of the cases which have 
been cited as establishing those principles are w holly 
unsatisfactory in their results and at variance with each 
other and with themselves on the very points which, it 
is feared, may be shaken by calling them in question. 
But it is enough for me if, without questioning au;f, 1 
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can proTC, as I undertake to prove, that the present is 
essentially different ffom them all. 

e 

The principles upon which the Court acts in cases 
of gifts to charit£t,ble purposes are not different from 
those which govern it in the execution of gifts to in¬ 
dividuals. In both the intension of the testator is the 
only guide; and the Court will not step out of its 
jurisdiction to create a bequest where none exists, 
merely because something is said by a testator respect¬ 
ing charity, any more than it will give a specific sum to 
an individual merely because that individual is men¬ 
tioned in the will. All that the Court does is this. If 
the testator has named specific objects of his charitable 
intention, it will so construe the will as tn make it ap¬ 
plicable to those objects. If none are named, ^ut the 
testator has expressed a general intention to devote his 
property to some charitable purpose, it will give effect 
to that intention by applying it to some charitable pur¬ 
pose accordingly; and this can only be done by render¬ 
ing specific that which the testator has announced to be 
his general object. In both cases, the intention clearly 
expressed by the testator is that alone which the Court 
takes upon itself to execute. But what can the Court 
da in a case where the intention is not so expressed as 
that it can be n ith any certainty inferred what that inten- 
tion w'as ? The Court will not step aside to supply the 
defect of intention any more in the case of a charity 
than in that of an individual. The only question for 
the Court, in the one case as in the other, is whether it 
is so expressed as to be certain. If not, there is no rule 
upon which the Court can act, and the property is con¬ 
sequently undisposed of. 


It is an error to say that this case was not fully 
arghed in the Court below, or that it was but slightly 
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considered by the lei^ned J udge who decided it. On 
the contrary, all the circumstances of the case were 
properly broug^ht before him, and no man can doubt 
the power of his mind in applying to those circum¬ 
stances the acknowledged rules ahd principles by which 
his decision was guided. If it be said that all the au¬ 
thorities were not gone into, which have now been cit¬ 
ed, it may be answered that all those authorities were 
already familiar to the mind of that learned Judge; 
but it is enough that this is not a case to be decided by 
precedent; it is one with which authority has very lit¬ 
tle or nothing to do. It is a mere ^question of inten¬ 
tion ; that intention is to be collected only from the 
expressions made use of; and the learned j udge, in ap¬ 
plying the force of his understanding to the import of 
those Expressions, was forced to come to the conclusion 
that they did not enable him to discover any intention 
so certain as to be capable of being carried into effect. 
If the Court can find such an intention, it is the duty 
of the Court to execute it; otherwise, while it pro¬ 
fesses to act upon what does not in fact exist, it is its 
own will which the Court carries into executioji, and 
not that of the testator. 


1815. 

Mills 

V, 

Farmer. 


The language from which this iiitoAtion is, if possi¬ 
ble, to be collected, lies in a ve^\v narrow compass. The 
testator in substance says, I mean to divide iny residue 
between certain purposes which I name, and certain 
others which I intend to name, after all my worldly 
property is disposed of to the best advantage. My in¬ 
tention is altogether dependent on the amount of my 
substance, which I have not yet ascertained. When I 
have ascertained it, 1 will then determine in what 
manner I will have it distributed. That time never 
came. Probably, the testator died before he was en¬ 
abled, by disposing of his property, to ascertain* the 

1 



78 


CASES IN’ CHAjiiCERV. 


18T5. 

M1L1.S 

V. 

Farmer. 


fact of its value, with reference*to which the distribu¬ 
tion intended to be made was postponed. How then 
can these expressions enable the Court to find an in¬ 
tention when, on the contrary, their evident import is 
that the testator could himself form no intention until 

f 

an event should take place which never did take place ? 
But it is said, the testator has expressed his‘intention to 
give to charity in general. Has he done so ? On the 
contrary, the expressions in this will are just sufficient 
to shew that he had no such intention. General inten¬ 
tion to give to charity, and an intention to give to cer¬ 
tain specilic object^s of charity, are two different and in¬ 
consistent intentions. In the one case the testator says, 1 
loa\ o it to the Court to appoint; in the other, he has him¬ 
self appointed ; and if the testator’s appointment cannot 
take effect, the Court has no right to substitute aliother. 

But again it is said, here are some objects named ; 
and, the others not being named, the former shall take 
tlie whole.” Still, taking the testator’s intention for our 
guide*, wlio shall say that this is the mode of effecting the 
intention? who shall say that, on the contrary, by giving 
to some certain objects named, and to certain other ob¬ 
jects to he named, he has not expressly declared that his 
intention is not tl> give to the objects named, and to those 
only ? Then comes the upcertainty as to what w'as his in¬ 
tention. it was not his intention to give to charity ge¬ 
nerally. It was not his intention to give to the objects 
which he has named only. It was his intention to give 
something to those objects, and the rest to some other 
objects. What was that something which he meant to 
wive to the Ibriner ? The residue is to be divided. 
The testator has not divided it. Is the Court to divide 
it ? Then, according to what rule of proportion ? The 
testator has left none to guide it. What authority has 
the*Court to establish one ? 
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Then, as to the cas^ put of a bequest to individuals; 
if I f^ive, “ to and B. and such other persons as I 
shall hereafter name,” and afterwards make a codicil, 
naming no person at all, can the Court say, in such 
case, that -df. and B. shall take •the whole ? Certainly 
not; for the testator has expressly directed the con¬ 
trary. He .has mentioned and B. as persons in¬ 
tended by him to be made partakers of his bounty, but 
to what extent he has not mentioned. How can the 
Court assign it? In this case, the words are so loose, 
indeed, that it may be considered as tw'o objects, or it 
may be considered as a single object, that the testator 
has marked out to participate in his intended bounty. 
But that circumstance, though it would create consi¬ 
derable embarrassment in the mode of distribution, 
supposing it wero practicable for the Court to decree 
a distribution at all, need not at present be made the 
foundation of any argument. The only question hero 
is, can the Court take upon itself to sa) that what 
the testator has left uncertain is, in its nature, certain ? 
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Is there any decision to warrant the Court in saving 
that, if a testator gives to three indivklunfs^ A.^ !>., and 
C, in such proportions as he shall afterwards appoint, 
and afterwards makes no appointment, tho«e indivi¬ 
duals cannot take at all; but that, if he gives to three 
specified charities in such proportions as he shall after 
appoint, and makes no appointment, those charities 
shall take, tlie Court taking upon itself to supply the 
defect of appointment as to the proportions ? After a 
long series of decisions, testators are supposed, in the 
eye of the law, to know the rules by w'liich Courts are 
guided in their administration of the law, as well in the 
cases of charities as in those of individuals. Xhe 
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question is not so much whit was the intention, 
as what, in the contemplation of law, must be pre* 
sumed to have the intention. In the present 

case, whatever may be my decision, I might have de¬ 
cided otherwise if 1 had not been bound by former 
decisions; but those former decisions being before me, 
I must decide according to them. There is the case in 
Freeman (a). I will allow that no other case goes the 
same length. In Moggridge v. Thackwell (6), I have 
recorded all that can be got together on the subject; 
and I have there stated that the authority of Freeman 
is not absolutely confirmed by any other decision. 
Still there is that authority. Then there is the case 
of Mr. S^derfin's will (c), which could never have 
been so decided as it was, if it had not been the case 
of charity. There the testator referred to a note in 
writing, by which he had already directed the uses; 
the testator left no such writing; yet it was said, if 
thg testator has given this to charity, all that remains 
is as to the mode in which it is to be applied. This 
could not have been said if the case had been that of 
an individual and not that of charity: but, being the 
case of charity, it was so said, and the Court decided 
accord ing-ly. 


For the next of kin. 

4 

1 

As to that which is cited from Freeman^ it is indeed 
called a case, but I cannot sec why. In terms it pur¬ 
ports to be nothing more than the note of something 
that passed in Court. “ It was said ''—Upon what 
occasion was it said? It does not appear that it was 
by way of decision. Nay, by whom was it said ? It 


(a) Ante, p. 59. &c. 

(1^) 7 Ves. 36. See p. 67, (c) Ub, sup. 

4 
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does not appear that it was a dictum of the Court. “ It 
was said, arid not denied:^ Therefore, it was not said 
by the Court ;• for, if said by the Cotfrt, nobody could 
have denied it, and to say “ it was not denied” would 
have been altogether superfluous. , It was said, then, 
by some of the Counsel. And how? It might have 
been said hi the way of* argument, and not thought 
material, so that nobody would take the trouble of de¬ 
nying it. It might have been said, in a looser way 
still, merely as matter of conversation at the Bar. 
Then indeed the Reporter goes on to say, “ and so it 
was held in the case of Mr. Sidrojim's will,” which 
case, it is supposed, can mean no other than that of 
“ The Attornej/ General v. Sj/derfin^'"* upon which 
your Lordship has just commenled. But was it, in 
truth, so held”"in the case of “ The Attorney Gene¬ 
ral v. Sj/dei^n?" Does the decision on that case really 
bear out the alleged dictum in Freeman ? On the con¬ 
trary, so far from its being held in the case of “ 
Attorney General v. Syderfin'^ that “ if a man deviseth 
a sum of money to such charitable uses as he shall di- 
rect^ and afterwards leaves no direction, the Court 
hath power to dispose of it,” which is the position laid 
down in Freeman, the decision in that ca^e was founded 
on a direction said by the trustees to have been already 
given, but which was not to be f^und; and the material 
distinction between the two is that in the case sup¬ 
posed by Freeman, the intention expressed is imper¬ 
fect, requiring a future act to complete it; whereas, 
in the real case of Syderfin^s will, the intention M'as 
complete, although it accidentally happened that it 
could not afterwards be ascertained what was that in- 
t(>ntion which the testator referred to as already per¬ 
fected. In that case, the reasoning of the Court must 
have been this. The testator has given to charity. 
That gift to charity was rendered perfect by him in his 

Cm 
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lifetime. There is no evidence of his having revoked 
that gift to charity. By giving it to the testator’s rela¬ 
tions instead of charity, what would the. Court do, in 
effect, but make a will for the testator which there is 
not the smallest pr^ool*^that the testator ever had it in 
his contemplation to make for himself. In the sup¬ 
posed case, on the contrary, tlie testator has not given 
to charity; he has only expressed an intention of 
giving to some charitable purposes, which intention he 
never carries into effect. It is not a w ill; it is an ex¬ 
pression of intention to make a will. Can the Court 
carry that intentiQii into effect, and make a will for the 
testator? The Court can do so no more in this case 
than in the other; and so, the case of Si/dcrfin'i^ w ill, 
so far from authorizifjig the dictum hi Freeman^ becomcis 
a direct authority against it. 


The Lord Ciia NcrtiLon. 


I have stated that the original papei's in Syderfin» 
case came into my hands ; and it appears by them that 
that v'as a charge upon real estates of X’1000 for such 
charitable uses as the devisor had by a paper di¬ 
rected (o). r>iow I take it to be exceedingly clear 
that^ if a man wiTe by will to charge his real estateM 

with a sum ofjOiOOO ^r such persons as he had named 

• * 

in the paper already written, and after his death no 
such paper were found in €\\istence, no person could 
claim the sum of money so charged. But Syderfina 
case is the law ; and by that case it is held that a sum 
of mon^y so charged for charitable purposes is effec¬ 
tually given to the general purposes of charity. 


(«) Vide 7 Ves. 71. 
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For the 7irjrt of kin. 

I certainly, conceive that what your Lordship has 
stated is a principle which no Court of Justice is now 
at liberty to call in question; andj will observe only 
that at least so much violence is put upon common 
construction by the caSe establishing that principle 
that I may securely call upon your Lordship not to do 
still greater violence by extending the principle. 

That case, however, does not apply to the present; 
for here is no intention, so expressed as that the Court 
is enabled to set upon it, to give to any charities ex¬ 
cept the charities specified. And the circumstance of 
tht^re being these specilied cliarjties occasions a diffi¬ 
culty dPa nature*altogether dilPei'ent from wliat occurs 
in any of the cases cited as governing this. Those 
cases go only to this, that where no charities are spe¬ 
cified, but a general intention to give to charity mani¬ 
fested, the Court will give eflect to that general inten¬ 
tion. But here the intention is to give something o 
certain s[)ecified charities. The Court, therefore, has 
no right to treat it as a gift to charity in general ; but 
must, if it gives to charity at all, that something 

to the charities specified. Nor is that something to 
be owj/ thing that the C’oiirt pleases to give. If given 
at all, it must be the specific somtthing intended by 
the testator. The question is, what is that something 
which the testator intended and which alone the Court 
has power to give. And the answer to that question 
is that it is no where to be found,—that it is altoge¬ 
ther uncertain,—what it is that the testator intended 
to give. Then it comes to this ; can the Court render 
certain that which the testator has left uncertain ? In 
other words, can the Court make a will for the testa¬ 
tor ? The dictum in Freeman^ allowing it to be corrert^ 
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does not apply to this case, because there no purposes 
are supposed to be specified. The case of The Attor- 
ney General v. Sj/derfin does not apply to this, because 
there the intention had been already perfected. In all 
the cases cited, the intention, such as it was, was al¬ 
ready a perfect intention ; and that is the circiimstance 
which renders the present different from, them all. 
Where the Court has acted upon an intention to g;ive 
to charity generally, it is because it has found, or 
thinks it has found, that general but perfect intention. 
Where it has decreed a performance cy pres^ it is be¬ 
cause the testator has in like manner manifested a 
perfect intention, although, that intention being spe¬ 
cific and incapable of being carried specifically into 
effect, the Court has imagined that it is more nearly 
exek^uted by finding a purpose bearing some affinity to 
that which the testator himself has pointed out than by 
letting the property go as it would have gone if no 
disposition whatever had been attempted to be made 
of it. 

The case of Moggridge v. Thacktcell is a case in 
which the intention is perfected. It is the case of an 
absolute gift to a person who is also the testatrix^s 
executor, to be>disposed of in charity as he shall think 
fit. The person so named executor having died, the 
Court considers that tlie trust which he has become 
incapable of executing has devolved on itself, and de¬ 
trees a distribution accordingly. 

In the case of Sir William Guise (a), in that of the 
bequest to a Jewish synagogue (6), and others of that 
class of cases, there was a plain and perfect intention 

(a) Attorney General v. (5) Da Costa r. Dipat, 
Ghite, 2 Vero. ^60. Auib. 228. 
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In this case there is no perfected intention. It is 
nothings more than the expression of an intention to 
be rendered complete at some future time upon the 
testator’s having ascertained the amount of his pro* 
perty. If his intention was, after tliat time had ar* 
rived, to g^ive it, not to general but to particular cha* 
rities, the Court would violate, not give effect to, his 
intention by acting as if that intention had been to 
give to general charities and nut to particular. 

The case of Wheeler v. Sheer («) must not, hojv- 
ever, be left unnoticed. That case was decided not 
long after The AUorne^ General v. Sj/der/in and 
twenty-eight years at least after the date of the saying 
rejiortefl by Freeman. It is this. All the rc^t and re¬ 
sidue of my estate I give to my executors in trust, &c. 
This they shall dispose of to such charitable uses an 
bi/ codicil I shall appoint. Now it happens, singularly 
enough, that this is the ideiilical case supposed by 
Freeman^ and as to which he informs us that “ it was 
said and not denied” that the (^ourt had power to 
dispose of the gift to charity. Whoever said it, it 
seems that the Lord Chuneellor King did not hold him¬ 
self liound by the saying, for he decided the case of 
Wheeler v. Sheer in direct opposition to it. 


CASES IN CHANCERY. 

to exclude the next of kin ; and, though that intention 
could not be executed sub 7nodo, yet the Court thought 
' the next of kin to be so absolutely excluded as to 
make it necessary to find such other object as would 
approach most nearly to the iittention and be at the 
same time capable of being effectuated, for tlie Court 
to act upon. • 


(«) Ante, p. 72. 
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The Lord Chancellor. 

The reporter that case of Wheeler v. Sheer docs 
not state the grounds upon which the Lord Chancellor 
King decided it against the charitable intention of the 
testator. But, from the statement of the circumstances 
in that case, 1 should iiuagine it wa.- considered that 
the codicil operated as a revocation, and that, by the 
direction in the codicil thai the residue should be ap¬ 
plied to such uses and purposes^' as he should there¬ 
after appoint, the testator had abrogated the “ cha¬ 
ritable uses and purposes” expressed by his will. Sub¬ 
sequent cases have procee^ied upon this principle, 
which clearly is law. 

Fur the ncTt of kin. 

As far as the grounds of Lord A7wg’s decision can 
be jnferred from the short note of his words in Mo<icljj^ 
this of a revocation by the codicil was not one of tlieni; 
yet, it it had been so, it could scarcely have escaped the 
notice, of the Hepen'ter, according to whom the reason 
given was that “ here it is plain the testator had made 
no appointment, and only had it in his thougiits to do 
so,” adding, thit “ by the codicil he confirms the will,” 

not revokes it (a). 

. *• 

Sir Arthur Pigott^ in reply. 

The difference between the case of individuals and 

(«) The words are, by “ It was to be in trust for a 

the codicil he confirms his ‘‘charity ij'he directed any.’* 
“ will, and makes the trust of Mos. ub. sup. 

“ the surplus more extensile. 
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that of charitieB is founded on a principle which has 
been established ever since the statute of charitable 
^ uses passed in the reign of ElizahtUi and has been 
constantly acted upon from those days to the present. 
It is not competent to his Majesty’s Attorney General 
to renounce the benefit of any one fn that long chain 
of decisions by which it has been recognised. It is in 
vain that they may be represented as unreasonable or 
injurious. Whatever they may have l)een in their 
origin, they now form a part of the law of the land, 
and that law must be administered according to the 
effect of them. The arguments which have been ad¬ 
dressed to your Lordship in that view^ of tliecase which 
the other side is bound to take are not new nor of re¬ 
cent discovery. They have uniformly been addressed 
to the Court in cases involving the same principle, 
and have uniformly failed of producing the effect in¬ 
tended. 

The attempt made to throw discredit on the note in 
Freeman may perhaps be an exception to this remark. 
Yet that note, if fairly considered, must be inferred 
to relate to a decided case; otherwise it is very diffi¬ 
cult to imagine how it could find admission into a book 
of generally acknowledged authority ; j^ill more, how 
it should come to have been treated as an authority in 
itself in so great a variety of odses from its gwn time 
down to the present, many of which are of a date Ibi- 
mediately succeeding, or but a little posterior to it. 

But, to leave the cases and consider this only upon 
general principle, as applied to the particular circum¬ 
stances ; I say, this case is one in which the testator’s in¬ 
tention is perfect and rec^uires no further act to its 
completion, that intention being to devote bis residuary 
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property to charity. How is that intention recalled or 
annulled by specifying certain objects to which it was 
then directed ? Xroe, he might at the time have con¬ 
templated the directing it also to others. But, because 
he had at the time a purpose of making some further 
declaration respecting his property, and did not do so, 
must the case therefore be treated as if he had made 
no declaration at all ? Can it be seriously pretended 
that the Court does not much more stand in the place 
of the testator and make a will for him, when by itself 
it declares the specific objects of a general charitable 
intention, than it would do in carrying into effect a 
general charitable intention by applying it to objects 
which the testator himself has marked out as being, at 
least in part, those to which he designed that it should 
be 80 applied ? In all cases the CouRt proceeds upon 
the principle of giving effect to intention. How can it 
act upon that principle in a case like that of Si/derfin's 
will, where it has no guide whatever to direct it in the 
specific application or to discover any one object of 
charity peculiarly favoured by the testator, and refuse 
to act upon it in this case, where the testator, by 
naming two specific objects, has left no doubt as to his 
inclination tow'ards them, whatever may be the uncer¬ 
tainty apprebeibled with regard to the extent to which 
he meant to indulge it ? 

• 

The truth is that all these cases have their difficul¬ 
ties, and difficulties so great that, if this were a new 
question to be argued before your Lordship, the result 
might, at least, be extremely doubtful. But the ques¬ 
tion is, not whether there is more or less difficulty in 
this or ill that particular case, but, what is the prin¬ 
ciple to be drawn from all the cases ? and then there 
is not the smallest ground for imagining that the pre- 
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sent does not fall within that principle. In Moggridge 
V. Thackmell, where the testator\s bounty is directed 
• to such purposes as a certain persop, whom he ap^^ 
points his executor, shall name, how can it be pre¬ 
tended that his intention is executed by directing it to 
such purposes as the Court may thin& proper to name ? 
Yet the Coqrt finds itself authorized to name them, 
saying, it is the general, not the specific, charitable 
purpose that we take upon ourselves to execute. The 
general purpose is demonstrated; what remains is only 
the mode of carrying it into effect, and that we are 
empow^ered to supply. 

t 

Such being the principle of construction established 
by the cases, the Court has no more the power of de- 
parting*from it than it has, strictly*speaking, the power 
of making a will for the testator. But the Court 
takes it for granted that the testator is acquainted with 
this principle; and the law therefore supposing him to 
be so informed when he made his will, even though in 
fact he may have made it inops comilii, yet, in the con¬ 
templation of law, his will is that that principle shjall 
be applied to his particular case, and consequently the 
Court, in acting upon that principle, executes the tes¬ 
tator’s will. So, in construing certain'expressions in 
a will to create an estate tail, the Court acts upon the 
presumption that the testator knew those expressions 
to have that legal effect; and, supposing he knew it, 
then it is no arbitrary rule of the Court, but the true 
and genuine will of the testator, of which it decrees 
the performance. 

But the difficulty in this case lies in the proportions 
to be assigned to the different objects specified. Sup¬ 
pose I give to three specific charities in such propor¬ 
tions as 1 shall hereafter name, and never name any; 
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this case woukl comprise the whole diflicultj which is 
apprehciulcd to exist in the present; it might be said 
in that, just as in this, who can tell whether the testa*- 
tor meant to give to either of these charities in parti* 
cular, the tenth, or tlie fiftieth, or the hundredth part 
of that which he tiasgiven to all of them collectively.^ 
Yet I think I may venture,.,without much hazard of 
contradiction, to say vrhat the Court would decide in 
that case; namely, that each of the three charities 
should take an equal thii*d of the legacy. 

But, it is then said, the present case involves ano¬ 
ther difliculty. Yhe disposition is not intended to be 
complete until after a particular event shall have hap¬ 
pened ; that is, “ after all the testator’^s worldly pro¬ 
perty is disposed of to the best advantage.” » 

TAe Lord Chancellor. 

The testator means no more, by that clause, than to 
direct his property to be disposed of to the best advan¬ 
tage. It has no reference to the bequest of the residue, 
and is the same as if it stood before,’ instead of coming 
after it. 

/or t/ie Attortiey General. 

. 

After all, the only real difficulty in this case is that 
which would arise from the mode in which it is con¬ 
tended on the other side that it ought to be considered- 
If this residuary clause were to be viewed as the mere 
indication of an intention hereafter to be perfected, 
what possible end could be answered by its introduc¬ 
tion at all ? Supposing the testator had meant it should 
fail altogether if he did not afterwards confirm it by 
naming some additional objects, why not wait till he 
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had made up his mind as to all the objects before he 
named any ? His only motive for doing so must have 
been this. Although he had not made up his mind as 
to all the objects he had in contemplation, he had made 
lip his mind upon the general intention and also upon 
some of those objects ; and, rather tftan that intention 
should fail altogether by apy unforeseen accident which 
might happen, he tliought fit to signify in the first in¬ 
stance what that was, leaving it to futurity to add such 
other purposes as he might in future embody. 

Tlien it is said, the case of Wheeler v. Sheer has 
over-ruled the former decision reported by Freeman. 
This was not so understood, however, by I^rd Thur^ 
low who says, on the contrary («), ‘‘ In Wheeler v. 
Sheer, in Ford A/^/g’s time, there Was no appointment, 
but the testator had procrastinated the legacy; that 
evidence satisfied Ford King that the testator had not 
so fixed his mind as to separate the legacy from the 
personal fund, and he would not carry the charity mt#» 
execution.” 

The Ford Cuancellor, 

In decidins: il/os'Cridge and ThacJcwelL I took occa- 
sion to look into the case of Wheeler v. Sheer, and 
examined it with great anxiety^* and, alter all the at¬ 
tention 1 have given to it, my notion is this; that, if 
that case had stood upon the will only, it would have 
fairly raised the question whether the note in Freeman 
is law : but the circumstance of the codicil made after¬ 
wards naming purposes in general, and not charitable 
purposes as bad been done by the will, alters the case 
in a point so essential as to render it of no authority in 
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(a) In White r. While, 1 Bro. 1.5. 
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deciding^ the question at issue; and my opinion is that 
the case roust therefore have been decided upon the 
principle that t)ie first intention expressed by the tes¬ 
tator was over-ruled by his second intention, and con¬ 
sequently, that the Vule of law applicable to cases of 
charity had there no place. 

• 

In speaking of the book in which this case of Wheeler 
V. Sheer is to be found, I wish to make one other ob¬ 
servation. That book has been brought into some dis¬ 
repute by a saying of Lord Mansfield's^ that no man 
should cite Mostly, 1 myself think very differently 
from Lord Mansfield on that subject, having always 
considered Moseh/s Reports as a book possessing a 
very considerable degree of accuracy. 

♦ 

For the next of hin. 


And yet, if MoseJy's authority is of any weight with 
respect to tlie grounds of I,ord Kind's decision in that 
case, those grounds were very different from that now 
stated by your Lordship. 

For the Attorney General, 

t 

t 

It is true that the whole question in this case depends 
entirelyon the construction of these few words, “ And 
other charitable purposes as I do intend to name here¬ 
after but those words are to be construed according 
to the established rules of the Court. You cannot 
substitute any other interpretation in the room of thivS 
principle. Here is an absolute gift to charitable pur¬ 
poses. That those purposes are to be named hereafter 
operates only as to the mode; it does not affect the gift 
itself. Even as to the mode certain directions are 
gvven which, in the absence of the further directions 
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proposed, may stand as the expression of the testator’s 1815. 
whole will respecting his residue, but which must be 
struck out altogether if the general intention is not to 
have effect. That no decided case is the same, in its pre- Farmsh, 
else terms, with the present, may be perfectly true; but 
it is no less true that the principle which governs this 
is the same which pervadetl all the cases; and, if your 
Lordship decides according to that principle, it is im¬ 
possible that the decree made by tlie Master of the 
Rolls can stand. 


I'he Lord Chancellor, 

WheiT this causef first came before me to be reheard, 
I cannot help saying that I felt a considerable degree of 
doubt attaching itself to a subject on which the Master 
of the Rolls does not seem to have entertained any*; 
and, while the great weight of authority which belongs 
to every decision of that learned Judge rendered me 
more than usually anxious to be certain of fully com¬ 
prehending every principle upon which his judgment 
in this instance could have been founded, 1 experienced 
some satisfaction from the information that he had not 
had the previous advantage of so full a discussion at 
the bar, especially on the part of the Attorney tfeneral, 
as the great importance of the subject appeared to de¬ 
mand. It was with this view that 1 desired to be made 
more particularly acquainted with the nature of the 
arguments submitted to his honour and the precise 
grounds upon which his judgment was given ; and the 
result of that enquiry was, that, finding my mind still 
assailed by scruples respecting the sufficiency of those 
grounds to warrant the decision, I directed the second 
argument which we have heard to day. After hearii.g 
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that argument, I cannot by any means bring myself to 
the conclusion of affirming his honour’s decree. I 
wish that the cause had been re-heard before him, at 
least in the first instance; and I feel that, in differing, 
in case I should ,find myself bound to differ, from so 
great a J udge, my own decision will not hereafter pos¬ 
sess all the authority which 'might otherwise attach to 
it. In order to give it more force, I have thought it 
my duty, in the first place, to hear all that, if the Mas^ 
trr of the Rofls had heard it, might have induced him 
to form a difterent opinion; and I shall now take 
further time, tp give all that has been alleged it* 
full power over niy mind, before I pronounce my 
judgment. 


I anr fully satisfied as to all the principl4:s which 
have been laid down in the course of this argument, 
and accede to them all. There is no question, that the 
Court has not the power to make a will for the testator^ 
but only to carry into execution that which he has made 
himself; and this it can do only by giving to it such a 
construction as former precedents have established to 
be the right construction in every particular instance. 
Neither is there any doubt that the same words in a 
will, when ap'^licd to the case of individuals, may re¬ 


quire a very different rule of construction from that 
which would govern them if applied to the case of 


charity. If I give my property to such person as I 


shall hereafter name to be my executor, and afterwards 
appoint no executor ; or if, having appointed an exe¬ 
cutor, he dies in my lifetime and I appoint no other to 
supply his place, in either of these cases, as to in¬ 
dividuals, the testator must be held intestate, and hi* 
next of kin will take the estate. But, to give effect to 
a bequest in fiivour of charity, the Court will, in both 
ifistances, supply the place of an executor and carry 
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into effect that which, in the case of individuals, must 
have failed altogether. This distinction has proceeded 
partly, perhapSj on principles in the Rpman law which 
w'e do not at this time perfectly comprehend; and 
partly, no doubt, on the religious ifotions which former¬ 
ly obtained in this country, according to which it fell 
to the ordinary’s province'to distribute, in case of in¬ 
testacy. A third principle, which it is now too late to 
call in question, is, that in all cases in which the tes¬ 
tator has expressed an intention to give to charitable 
purposes, if that inieutipn is declared absolutely, and 
nothing is left uncertain but the mode ii\ wliich it is to 
be carried into effect, the intention will l)e carried into 
execution by this Court, which will then supply the 
mode which alone was left deficient. 

• * 

The doctrine laid down by Freeman has never, to 
my recollection, been judicially contradicted. On the 
decision in the Attornej/ General v. Si/Jerfin 1 caji 
most confidently rely, from the circumstance already 
adverted to, of having inspected the original papers, 
which I examined with the most minute aUention. It 
W'as there held that*the will had expressed a complete 
intention, capable of being executed, notwithstanding 
the loss of the writing to which it refeiTed as contain¬ 
ing the mode by which it was meant to be executed. 
This case, therefore, establishe’s in the strongest man¬ 
ner the distinction before laid down ; because, in the 
case of individuals, nobody can doubt that a will, 
under such circunistances, would have been incapable 
of being carried into effect. It was said in that case 
that it must be presumed the writing had been in exist¬ 
ence and was lost by accident. But nothing can be 
more certain tlian that, in the case of individuals, no 
such presumpliou could have been available to establish 
the will, because, io that case, in the absence of tlie i«- 
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strument declaring* the purposes, there were no pur¬ 
poses in existence to which the will could have any ap¬ 
plication; and it«nust, therefore, have failed altogether^ 

Again, in the fi9.de of an individual, if 1 leave my 
estate to such person as my executor shall name, and 
appoint no executor, or, havhig appointed*one, he dies, 
and I neglect to supply his place with another; it is 
admitted that the bequest so given amounts to nothing. 
Yet it cannot be denied that such a bequest to charity 
would indicate that general charitable intention which, 
according to the rules of law, is sufficient to give it ef¬ 
fect ; and that the Court, in such a case, would assume 
the office of the executor. 

It is admitted, indeed, for the next of kirf, that a 
charitable intention so expressed is complete, because 
the testator has given, or at least indicated the design 
to give, the property in question to a certain individual 
for the express purpose of carrying it into effect; but 
they say that the case is different where the property is 
not so disposed of. I cannot allow this distinction. In 
all these cases it is the intention which the Court looks 
for; and that ^intention is as clearly expressed by say¬ 
ing, “ I give rtiy property to charitable purposes,” as 

by saying, “ I give my property to i?. for charitable 

_ ^ « 

purposel.’’ Besides, in this case, although the testator 
does not expressly mention his executors in the clause 
bequeathing the residue, he has already named execu¬ 
tors in the will; and the direction contained in the re¬ 
siduary clause can be understood only as imperative 
upon his executors so appointed. 

I have already expressed my opinion with respect to 
the ground of decision in Wheeler v. Sheer; and it is 
tl«3 same with that which I before gave when discuss- 
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ing the authority of that case in Moggridge v. Thack- 
Tcdl (a). There was in that case a codicil declaring 
'uses niol’e extensive than those declared by the will; 
and amounting, therefore, in my mind to something 
very much like a revocation of the ;i»'ill in respect of 
those uses. The circumstances of that case, then, are 
such as to render it of no weight as an authority to 
govern such a case as the present. There it was, in 
effect, “ to sucli charitable and other uses as I shall ap¬ 
point.” How is that applicable to a gift; to certain 
charitable purposes, and to other charitable purposes 
which I shall name hereafter ?” Either the codicil, in 
JVhicIcrx. Sheer, revoked the will; or it operated to 
include other objects besides those directed by the will; 
or it must be taken to have been a declaration in writ- 
iug by rtie testator that he did not intend that construc¬ 
tion of his own will which a Court would put upon it 
if it were not so guarded. I therefore repeat that, in 
any view of the case, it is no authority to govern tl^i 
present. 

The question, then, resolves itself into this. 

When this testator gave the residue of his property 
to two charities which he specified, and»to such others 
as he should thereafter specify, did he mean to say, or 
must he be taken as having meant to say, tJiat'this re¬ 
sidue should devolve to charity; or did he mean, or 
must he be taken as having meant, to say this, “ Unless 
1 name other charities besides those I have already 
specified^ I do not mean to devote my residue to charity 
at all” ? 

That is the true question upon the construction of 
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(a) 17 Ves. 79. 
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this will; and the only question. The subsequent 
words in the clause do not bear upon the point. 


Nov. 13. The Tord CiiANm-ton, (after statin^ the will and 

codicil, and observing; on tlietn for the purpose of shew¬ 
ing that (here were no circumstances in the case affect- 
ing the general principle, proceeded to deliver his opb 
nion upon the residuary clause, as follows.) 

The question reduces itself to that which I have 
before stated to be the only question in this cause, 
and which is in substance tliis; Whether, regard being 
had to the rules applied by Courts of equity for cen¬ 
turies past to cases of privileged tostamenls, <he re¬ 
sidue is elfectuaHy disposed of by tin's testator; privi¬ 
leged testaments being such, according to STrinburnr (a), 
as “ have some special freedom or benefit, contrary to 
the common course of law,” and “ forasmuch as by a 
private or special law they are discharged from the 
usual orders or observations of common or general 
law, in that respect are called privileged.” 

In the case of The Altornei/ General v. Sj/derfui. 
which was a devise of an estate charged with payment 
of a sura of money in Javour of a specific charity which 
the testator stated to have been already mentioned by 
him in a certain paper or note in writing, and no such 
paper to be found, the Court construed the will in sucli 
a way as it is perfectly impossible it ever could have 
been construed if the case had been that of a gift to an 
individual; for though no evidence, whether admissible 
or ihadmiseiblc, was attempted to be produced of n hat 


(a) Part 1, § 13, page 5*2, 3. 
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was becomp of the paper, the Court held that the will 
itself was sufficient evidence of the general charitable 
intention, and decreed accordingly. As is said by 
Stoi) 2 burney speaking of testaments found cancelled or 
defaced, that, in general cases, the person in whose 
custody the testament is^so found, is to be adjudged to 
have done the act, whether it be the testator or another. 
And if it be so tliat the testament were kept in such a 
place, as that not only the testator but others might 
have access unto it, in this case, the arguments and cir¬ 
cumstances of the fact being equal and indifferent, the 
cancelling or defacing of the testament is rather to be 
ascribed to the testator than to others; who is also 
presumed to have done the same wittingly and willingly; 
saving^in legacies of freedom, or*ad pias causaa, which 
being blotted or put forth by the testator, it is not pre¬ 
sumed to have been done willingly” («). So, in that 
case, it was held, in conformity with this doctrine, that, 
if the note were found to have been cancelled, and it 
could not be known whether the testator had cancelled 
it wilfully, the C’ourt would not presume it to Lave 
been so w ilfully cancelled. It was quite clear* from 
the will, that the note had once been in existence, and 
that was enough for the Court to degree a devise in 
favour of charity. 


JMogs^rufge V. ThachzocU was determined entirely 
by the force of precedents, much against my inclina¬ 
tion ; inasmuch as the appointment of an individual, in 
whom alone tlie testatrix thought proper to repose the 
confidence which she reposed in Vastort, indicated an 
intention of that peculiar nature which it is impossible 
to suppose could be in any degree rendered effectual by 
the Court taking upon itself the administration of a 
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(a) Sm'nburnef Part 7, § lO'J p. 515, 16. 
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trust, certainly meant to be personally vested in the 
individual selected. Nevertheless, in that case, I took 
it to be firmly established, upon the authority of pre¬ 
cedents too numerous^ to be mentioned, that, although 
in carrying into execution a bequest to an individual, 
the mode in which Ihc legacy is to take effect must be 
of the substance of the legacy, yet, where^the testator 
has sufficiently denoted that charity is his legatee, the 
Court will consider charity as the whole substance of 
the legacy; and, in such cases only, will provide a 
mode by which that legatee shall take, but by which 
no other than charitable legatees can take. 


In v. Thml wel!^ the bequest of the re- 

siilue was, in substaii''-e, to such charitable purposes as 
a certain individual, Vnstou^ slioiild appoint ; and that 
individual died in the lifetime of the testatrix. The 
effect of that is precistdy the .same as if she had be¬ 
queathed the residue to such charitable purposes as 
she herself should appoint, and had died without ap¬ 
pointing any. In cither case, if the gift had been to 
“ sucii persons,” instead of “ such charitable purposes,” 
it is evident tliat it must have failed altogether ; and, 
by establishing it in favour of charity, tlic Court would 
not take upon itself to do more in the one case than in 
the other. 


The same principle is applicable to that class of 
cases in which legacies have been given to superstitious 
uses. In those also the general charitable intention is 
held to prevail, and so the benefit, designed by the tes¬ 
tator for a particular object, being taken by the Court 
into its own hands as trustee to carry into effect the 
general intention, is transferred by it to some other 
object altogether different from the former. Thus a 
«um of money, giv^n to found a Jew’s synagogue, i/t 
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taken by (lie Court according’ to that established prin¬ 
ciple, and transferred to the benefit of the Foundling 
Hospital. • 

It is, therefore, no longer to be contended that a 
disposition in favour of charity can be construed ac¬ 
cording to the rules which are applicable to individuals. 
This is the view to be taken of the case menMoned by 
Frceimm^ that where a testator gives to such charitable 
uses as he shall direct, and g*ives no direction, the 
Court will direct the uses to which it shall be applied. 
The case of‘‘ one ./ewf.v,” which is^there referred to, 
is not noxv to be found ; but, if there is no express de¬ 
cision which has gone precisely the same length with 
the note in Freeman, it may safely be affirmed that 
neithdr is there <lny decision which has determined that 
the doctrine there laid down is not law; and it has 
certainly been cited as an authority iu almost every 
case of a gift to charity that has come into question 
from those days to the present. 
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Admitting all that Tjord Thitrlozo has said i^itli re- 
gard to the decision in If heeler Sheer, it is quite 
impossible to look into the Gircumstanct*^s of that case, 
and say that it is a case which at all’touclies on the 
doctrine in Freeman. If that doctrine be law, the de¬ 
rision of the Master of the Rolls on the present case 
cannot be right. If the law be, that the nomination of 
the particular objects is only the inode, and the gift to 
charity the substance, of the testamentary disposition, 
and that the declaration of such a gift is substantially 
sufficient to give effect to the disposition ; it is surely 
much less strong to say that, where the testator has 
himself expressed certain modes by which that effect 
may be given to it, it shall be carried into execution 
accordingly} than to say that, because lie has expressed 
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an intention of naming certain other modes in addition 
to those which he has named, and has not named those 
others, therefore his intention must fail altogether; than 
to say (in short) that, because he has contemplated a di¬ 
vision in certain proportions which he has omitted to 
render certain, that uncertainty must operate to prevent 
his general intention, which is ascertained, from taking 
effect ill any manner whatever. ould this be to decide 
according to the authority of established precedents ? 
How can uncertainty as to the mode operate to defeat 
the intention, when the impossibility of a certain mode 
taking effect at all does not so operate ? 


In Moggridge v. Thackwell, the same difficulty oc¬ 
curred as to the proportions. There, the testatrix her¬ 
self recommended certain purposes, leaving it co her 
trustee to name others according to his own discretion. 
It was in the contemplation of that testatrix that other 
olgects should be adopted besides those which she had 
herself pointed out. Then, how could it be known in 
what proportions she meant that the objects she had so 
pointed out should be benefited ? Can the word “ divide” 
(a %vord which does not necessarily imply equality of 
division,) constitute such a difference between that case 
and this, as that, because the testator directed liis pro¬ 
perty to be divided” for the purposes wliich he had 
named and those which he intended to name, he must 
be taken to have meant that his property should not go 
to those which he has named un/tss he should thereaf¬ 
ter name others also ? I doubt, even in the case of 
individual legatees, whether this would bo the right 
construction. A testator says, “ I give to y/. and B., 
and such other persons as I shall name hereafter.” He 
has therefore designated A. and B, as particular ob¬ 
jects of his bounty; and it would be putting a very 
forced construction upon his meaning to infer that he 
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infencled to say, “ I do not give to A, and mlm I 
shall name certain other persons hereafter-” 

• 

Then, are the next of kin to be substituted in the 
place of those other charities wfiicl| the testator intend- 
ed to name, so as to take, in any, and (if in any) in 
trhat, proportions, togetlicr with the charities, which he 
has named ? It is evident that this latter question does 
not arise, supposing the testator to have effectually de¬ 
voted the whole of his residue to charity ; and niy con¬ 
struction of his bequest is this: “ I giveniy residue 
to charitable purposes. At present, 1 go the length of 
saying that A. and ii. shall be two of those purposes. 
1 mean to name others hereafter.^’ By not naming- 
others, can it be said tljat he has restricted the gene- 
rality»of his former absolute gift to charity ? 

I repeat that I am sorry (or it, because I am very 
unwilling to differ from any opinion pronounced b;^' so 
great an authority as that of the Master of the Jiolh; 
but, in the present case, I find myself driven to say 
that, in my Judgment, tliis is a bequest to charitable 
purposes. 

It, therefore, follows, that a schenue must be laid 
beft)re the Master, regard being particularly had to the 
charitable institutions denoted by llio testator; bat 
not so as to confine the bequest to those only. 

If the next of kin should think proper to carry the 
question liefbre the House of Cords; and if^ in tlje 
further dibcussion before that tribunal, it shall be (bund 
practicable to mark any distinction between this case 
and those other cases upon the authority of which I 
have felt it necessary that this be now decided; I shall 
be glad to assist that distinction to the utmcKit pqfnt 
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perceive any such distinction. 

Mills * 

V. '* 

Farmer. The decree, as pronounced by the Maater of the 
Rolh^ must, then, be reversed. The -/hiornej/ General 
and the executors are to present the scheme before the 
Master. All parties to have their costs of this appeal, 
out of the estate, as between attorney and client. 

Decreed accordingly. 


Dec. 20 th. 


WALLINGER r. HILBERT. 


No reference 
of title upon a 
question whe¬ 
ther the estate 
was tithe-free, 


I 


N this case the Plaintiff filed a bill for the specific 
performance of an agreement entered into by him 
with the Defendant for the sale of an estate to the De¬ 
fendant tithe-free. The Defendant, in his answer, ad- 


having been sold mitted the agreement; but contended that the estate 
as such. was not tithe-free, relying upon a letter written by the 

Plaintiff’s Solrcitor to the Defendant’s Solicitor, in 
which the former admitted that his endeavours to 


prove the estate lithe free had hitherto been inef¬ 
fectual. 


The Court was moved for a reference to the Master, 
on the title, and to see whether the estate was tithe 
free. 


NezL'land in support of the motion. 

.Sir Samuel Romilly and Winthrop in opposition to it. 
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The Lord Chancellor, 

Hold that the question whether th(e estate was tithe 
free was not a question of title; and that, in cases of 
a reference to the Master upon* the title, he never 
looked into that question. 

And his Lordship refused the motion. (a) 

(a) See 0 Ves. G79. 17 AlUstoriy ante, p. 3‘2. 

Ves. 2b0. and Stcz^art 


FOX r. BIRCH. («) 

B y articles of agreement dated the 2Sd of Jun"" 
i 808, the Defendant agreed to l)econie the pur¬ 
chaser of certaiti estates belonging to the Plaintifil to 
wdiich the PlaintiiV covenanted to make a goof^ title 
and deliver an abstract on or before the l^th of Ju/j/ 
following, and, on payment of the purchase money 
(PlOO of which was already laid down by way of de¬ 
posit) to convey to the Defendant. 

The bill stated that the Defendant entered into pos¬ 
session under this agreement, that the abstract was 
delivered pursuant thereto, and that the title appear¬ 
ing upon such abstract was a good title; praying, 
therefore, a specific performance, or else that the De¬ 
fendant might be decreed to give up possession, and 
account for the rents and profits. 
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Motion, fora 
purchaser in 
posscbsion to 
pay money into 
Courf, refuMCtl, 
under the cir¬ 
cumstances of 
possession given 
independently 
of the agree¬ 
ment to pur¬ 
chase, and la~ 
ches on the part 
of the vendor in 
completing his 
title. See Bur» 
roughs V. Oak~ 
leyy ante, p. 52. 


(rt) Ex Relatione. 
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The answer admitted the agreement, but said that 
the Defendant was already in possession under a prior 
verbal agreement, and tiiat an abstract was delivered 
on the 10th of June 1814, to which the Defendant 
took objections which had not been removed; that 
he, the Defendant, had laid out X'3000 in erecting a 
house on land of the Defendant’s adjoining the pre¬ 
mises so agreed to be purchased, and other buildings 
ujion those very premises, with a view to the occupa¬ 
tion of both, by which the possession of those premises 
was become necessary to him ; and that he had reason 
to believe the Plaintiff' could, by using proper dili¬ 
gence, make a good title, although he had hitherto 
neglected to do so. 

Upon the coming in of this answer, the PlaiutilF 
moved thal the remainder of the purchase money niiglit 
be paid into Court. 

Courtenay^ in support of the motion. 

Ro7tpelI, for the Defendant. 

The Lord Ciianccdi.or said, that although, in the 
ordinary case of a purchaser being let into possession, 
he must l)e taken to have waived, or to have given 
reason to expect that he will waive, objections to the 
title; 5'e*^ there is another class of cases in which 
the purchaser gets into possession by the courtesy of 
the vendor, where it must depend upon the particular 
circumstances of each case, whether he shall be com¬ 
pelled to pay in his purchase money before the com¬ 
pletion of the title. In the present case, it was not 
denied that there was a degree of laches on the part of 
the vendor in making out his title; and on these 
grounds his lordship thought proper to refuse the 
motion. 
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The following order was then drawn up by consent 1815. 
between the parties: 

i'ox 

“ That it be referred to the Masterj to inquire and Birch. 
state to the Court, whether the Y*lj\intiff can make a 
good title to the estate in question in this cause agreed 
to be purchased by the Defendant; and whether the 
Plaintiff ever and when delivered, or caused to be 
delivered, to the Defendant cr his Solicitor, an abstract 
of his title; and whetlier the same was a perfect ab¬ 
stract, or in any and what respects deficient; and, if 
deficient, whether the same was afterwards and when 
perfecteil. Eor tiic Ijottor discovery whereof the par¬ 
ties are to produce upon oath ail deeds, papers, and 
writings, in their custody or power relating thereto; 
and to We exa!ninetl upon interrogatories as the said 
Master shall direct.” 

The question of costs and further directions reserved. 


ADLEY The WHITSTABLE Company, (a) Feb.Sj 1815. 

•• 

A n action having been brought, conformably to See the report 
the fjOrd Cluwccllor^s opinion (b), to try the va- of this case on 

lidity of the by-law in this case, a case was reserved hearing, 17 

Ves. 315. 

(a) This case was intend- note was communicated to 
ed to have been inserted in me, and I am now enabled 
Mr. Cooper’s Reports ; but to add to it the order, ex- 
the Lord Chancellor's order traded from the Register’s 
not having been procured in book, 
time for the publication, the (b) 17 Ves. 3(18. 
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1815. 


Adley 

V. 

The WuiTBTA- 
BLE Company'. 


for the Court of King's Bench, and judgment pro* 
nounced for the Plaintiff (a). 

f 

The cause ciime on upon this day for further di¬ 
rections. 


Sir Samuel Romilli/ and Bolder, for the Plaintiff, 

Sir A. Hart and Bdl, for the Defendants- 

The Loud CuANCCJiLon. 

The difficulty arisinsT from the number of parties i» 
not such as to baffle the Court, or deprive it of the 
means of doin'? effectual justice. Wherever a legal 
right exists, tliere must be also the ineans of enforcing 
that right; and, in the present case, if, when the Com¬ 
pany llionght proper to become a Corjioration, they 
did so without looliiiig at all the consequences, yet 
they did not the less acquire the right to sue, and lia¬ 
bility to be sued, as such (Corporation ; nor will the 
Cou’'t fail to consider them with all the incidents at¬ 
taching to that capacity. 

The bill alleges that the Plaintiff was a member of, 
and, as such, entitled to receive his share of the profits 
of the property belonging to, the C’orporation. To 
this it is nnsw'ered, fir-^t, that the Plaintiff is not so 
entitled, by reason of the by-law'. The Plaintiff re¬ 
plies, that that by-law is illegal. Here the argument 
was founded on the impropriety ofthe Plaintiff’s being 
a member of both Companies (6). But the Plaintiff' 
was interested in the Sea-Salter Fishery before the 

(a) Adlei; t. Reeves, 2 (b) Sec the statement of 

Manle and Selw. S3. the case, 17 Ves. 316, 
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Hliitstahle Company was erected into a Corporation, 
('an a by-law of the Corporation, then, force him to 
part with his estate ? • 

• » 

The Company next put it thus.* Admitting that 
you are entitled to the profits, still there is no way of 
getting at tliem. That isf, in other words, we consti¬ 
tute such a Corporation as to be able to say to the in¬ 
dividual members (who are the cestui ((ue trusts of the 
Corporation), you are the ordy cestui que trusts in the 
world who can have no relief against their trustees. 
The by-law is certainly framed (1 do not say, on pur¬ 
pose,) hi such a manner as to make it diflicult to give 
relief; directing that the Company shall divide among 
themselves the profits of the excluded member. But 
it appears to me, 41131 if no remedy is to be had in 
equity, it is to be had no where else; and, if the Cor¬ 
poration are trustees of a particular fund, I do not sec 
how they can refuse to be treated as such, and to mi- 
count in like manner yvith all other trustees; and, with 
regard to the difficulty in carrying a decree into exe¬ 
cution, it can only be said that the decree must bp exe¬ 
cuted as in other cases of trust property. 


^ 15 . 

Adley 

r. 

The Wiiitsta- 
BLE Company. 


But then it is pretended that tliis Oorporation has 
no property; which raises the question, whether the 
surplus profits which, after dedlucting the exjleiises of 
labour, are distributable among the individual members, 
are not Corporation property until they have liecn so 
distributed ; and it is argued, that so to consider tiieiu 
would be to exclude the widows of freemen, and otheis, 
whose interests the Court is most anxious to favour. 
To this 1 answer, that the Court can look no farther 
than to the rights of the parties as individual members 
of the Corporation, without considering how those irt' 
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1816 . 


Anr.EY 

t?. 

W IIITSTA- 

Company. 


lercsts may be liable to become affected by circum¬ 
stances over which it can have no controul. 

<1 

In this case Pefendants must be taken to have 
admitted profits;« and, if the Plaiiitiflf was willing to 
dredge, but could not on account of the prohibition 
of the Defendants, he must*l)e considered in equity as 
having actually dredged so as to entitle him to a parti¬ 
cipation in them. 


Decree an account of profits. 

'I 

The Master to inquire what property the Corpora 
tion has. 


I acknowledge the difficulty of the''inquiries directed, 
and which must be equally acknowledged both by the 
Plaintiff and the Defendants. The Plaintiff, there-- 
tbre, is to have his costs to this day; but, in case a 
I’easonable compensation should be offered and per¬ 
versely refused, the Court will know what to do with 
regard to the costs hereafter to be incurred. 


In consequence of the intimation thrown out by the 
Lord Chancellor at the close of his judgment, propo¬ 
sals were made for an accommodation ; but the parties 
not agreeing, the following minutes of a decree were 
drawn up by the Register. 

“ Decree, that it be referred to the Master to take 
an account of all the profits and earnings of the Whit- 
htable Ovster Fishery in the pleadings mentioned, 
accrued since the Od of August 1805, received by the 
Defendants or by any other person or persons by their 


Ill 
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order or for their use. And let the said Master in- 1815. 
quire what property the Defendants, the Company of 
'Free-fishors and Dredgers of Whitstahle, are possessed ^ 
of.” With the usual directions, forpetter taking the The Wjutsta- 
said accounts, &c. * * Company, 



On this day the Plaintiff moved to vary the mi- April 15. 
niites, by adding thereto the following words at the 
commencement.—“ Declare, that the Plaintiff is in- 
titled to share in all the profits and earnings of the 
Whilslahle Oyster Fishery accrued since the 5d of 
August 1805 as a w orking freemanand by inserting, 
after the words “ or for their u%e,” the words “ and 
to asceftain the Plaintiff’s share of such profits ami 
earnings;” and also the words “ seised or” before the 
words “ possessed of.’*^ 

The Lord Chancellor. 

The circumstance that the parties cannot settle it 
among themselves must not be suffered to influence 
judicial proceedings. I did say that thg Plaintiff* was 
to be considered as a person who hatl dredged; by 
which I meant the same thing saying that he was to 
be considered as a working freeman. 

I also said that this was as difficult a case as any in 
equ ity; but it seemed to me that tliere must be a re¬ 
medy somewhere, and if not at law, then of course iu 
equity. There are casevs (for instance those of coal 
mines, &c.) in which the Court gives more than may 
be actually due, on account of its inability to distin¬ 
guish ; and, in the present case, it is the fault of the 
Defendants that this difficulty existj^. The Couit nfusl 



lie 


CASES IN CIJANCEUY. 


look at the PJaintitr as entitled, unless the evideneef 
shews the contrary. If I understand the principle 
upon which 1 am now proceedinj^, the relief which I 
give is not in tli^ nature of damages—it is the share 
of the profits to which the PlaintilF is actually entitled. 

But it is said that he was at the same time a member 
of the other Comjjany. If, however, it is not made 
out that he was therefore incapable of dredging at 
Whilniablc, 1 must suppose that he performed that 
duly in its utmost extent. Then it is said that this 
would be a great injury to the other members, and that 
the Plaintifl' must make out and establish the amount of 
his claim. It is contended, on behalf of the Corpora¬ 
tion, that it should be open to them to shew that 
the Plaintiff could not have earned any profits at all 
during a part of the time that he was excluded. But 
the difficulty arises from that exclusion. He may sa>, 
•",Tnie, I was absent; but so long as the hye-law was 
in force, I was placed by you in such a situation that 
ft w as of no consequence where I was.” It is needless 
to say,how the question might have turned if the inability 
idiew ii had arisen from bad health instead of absence. 

The offer made by tlic Plaintiff was, I think, a fair 
ofter; and I shall not suiter a difficulty to be thrown 
upon him by the injustice of the Defendants. ^ 


Thr Chancellor afterwards gave out the minutes 
himscllj and the following order was made accord- 
ingly. 

Order, that the minutes of the decree made on 
the hearing of this cause on the 8th day of Fcbrimri/ 


181S- 


Adlly 

r. 

The 'VVhitsta- 
BJ.E Company. 
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last be varied by introducing the following declara¬ 
tion, that is to say, ‘ Declare that tJie Plaintiff, having 
been unduly prevented by the byc-ldiv mentioned in 
the pleadings fi’om working- in any nis^ner as freeman, 
and from participating in the earnings of the concern, 
is to be considered, although he did not work, or ten¬ 
der himself or any person* for ’him to work, as a free¬ 
man, in taking the account before the Master for his 
benefit, as prima facie entitled to earnings in the 
most beneficial manner in which, as a freeman, he 
would have entitled himself to receive or share in 
earnings ; but without prejudice to the Defendants esta¬ 
blishing that, at any particular times or periods for 
which the earnings are claimed by the Plaintiff, in the 
account to be taken, the Plaintiff could not have 
entitled himself tb cai*nliigs, or to earnings as bene¬ 
ficially as he shall claim to be entitled to them in case 
no such bve-law liad been made.’” 


1815. 

Adley 


The Wiiitsta- 
iiLU Company. 


I 
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Jan. 15, 16. 


EENWICK ^nd OTHERS r. REED, CLAVER- 
^ING and OTHERS. 


Attorney, 
lubmitting to 
produce title- 
deeds of his 
client in his pos¬ 
session as the 
Court shall di¬ 
rect, may be 


^^llARLTON (under nhom the Plaintiffs claimed) 
Cy being indebted to liooke in respect of several 
sums of money, for which Hooke had obtained judg¬ 
ments against him, by an agreement in writing, bear¬ 
ing date the ISth of Aprils 1747, made between Hooke 
of the one part, and Charlton of the other part, did 
for himself, his heirs, &c., covenant and agree ‘^to 
called upon to yield up and deliver unto Hooke his executors, Ac., 
produce them if the possession of all and singular the lands and teno- 
the principal ments” therein mentioned, “ by. delivering posscs- 
could himself sion thereof to Joshua I}oup^laSf the attorney of the s«ud 
have been called bold the said lands and tenements to Hookcy 

upon o o so. executors, »&c. as his freehold, until he should have 
Generally, it ’ . i • • i • j 

is not necessary ^®vied and received the amount of hjs said judgment 

to make an at- debts, Ac.” 

torney a party 

because he has In pursuance of this agreement, possession was given 
title-deeds in his ^s therein mentioned, and entered into receipt of 

possession, al- rents and profits accordingly, and continued in pos¬ 
though it may j^tb of October, 1752, when, by mden- 

become so under ’ , i 

particular cir- assignment ot that date, made betwccn^HpoAe 

cumstances. Heed, who was the ancestor of the 

Quere, Who- Defendant Heed and also a creditor by bond and judg- 
thcr the execu¬ 
tor of an attorney can avail himself of the attorney’s privilege not to 
disclose the concerns of his client. 

Time, no bar to redemption in case of a Welch mortgage, unless 
twenty years after principal and fiiterest paid by perception of rents 
and profits. 

Length of possession, as a ground for presuming a release, depends 
•n the nature of the possession, whether adverse or not. 

3 
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ment of Charlton^ of the other part, Roohe transferred 
and set over to Reed, his executors, &;c. all the said 
lands and tenements with the rents tlten in arrear, and 
assio;ncd to Reed^ his executors, ^c. hk said judgments 
and the remainder of the debts due thereon, appointing 
Reed his attorney to prosecute upon the said judgments. 

Reed entered into possession by virtue of this as¬ 
signment, and continued in receipt of the rents and 
profits till his death, in 1754, after wliicli Christopher 
Reed, (who w’as residuary devisee, and also executor 
and residuary legatee under his will), entered and pos¬ 
sessed till 1778, when he died, having devised and 
bequeathed all his real and personal estate to trustees 
(whom he also appointed executprs) in trust for such 
of his sons as shoftld first attain the age of twenty-four 
years. After the death of Christopher Reed, these 
trustees and executors possessed the estates in ques¬ 
tion, and received the rents and profits till 1783, when 
the Defendant Reed having attained twenty-four, was 
put by them into possession of the same. 

In 1767 Charlton died intestate, leaving William 
Charlton his son and heir at law, whq died in 1797, 
having devised all his real estates to the "Plaintiff Fen- 
roifk and another, in trust to^ sell for payment of 
dmfts, &.C. 


The bill filed in 1800 alleged further, that, at the 
time Reed’s taking possession by virtue of the agree¬ 
ment with Rooke, it was agreed between Reed and 
Charlton, that he, Reed, should continue in possession 
until not only the debts due to Rooke, but also until 
the debts due to himself, should be fully satisfied; and 
tliat the whole of those debts for the charge of which 
the said rents and profits were apipropriated, had, by 
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Fenwick 

. V, 

Re]u>. 


ih^aris thereof, been fully paid off; charged that, when 
the Defendant Reed entered into possession, he well 
knew the estate? were held only on mortgage, and, as 
evidence therec^f, tliat he kept distinct accounts of the 
rents and profits**arising from those estates; that (with 
respect to the objections which might arise from length 
of time) Chariton could not, according to the agree¬ 
ment, have had possession restored to him till all the 
debts were paid; that, in the year 1781, a considerable 
part of those debts remained undischarged; that the 
Defendant Reed had, since he took possession in 1783, 
given out that part of those debts still remained unsa¬ 
tisfied ; that all the debts were specialty debts, and the 
lands therefore chargeable wdth them, independently of 
the agreement; and that Charlton and his successors 
had, through poverty, been unable' to pay them other¬ 
wise than out of the rents and profits of those estates, 
or to take measures for recovering possession; there¬ 
fore praying an account, and that Plaintiffs might 
be let into possession on payment of what, if any 
thing, still remained due to the Defendant in re¬ 
spect of the aforesaid debt^s. 


Another part of the relief prayed was, the delivery 
up to the Plaintiffs of all the title deeds and writings 
relating to the estates in question, the bill havii||^ al¬ 
leged that, upon the execution of the agreement of 
1747, the same was, together with various other papers 
relative to the said transaction between Ckarllon and 
Rooke, deposited in the hands of the aforesaid Joshua 
Douglas, to be by him kept and preserved for the be¬ 
nefit of the parties interested; charging, both with 
respect to the said agreement, and the deed of assign¬ 
ment of 1752, that if the same were not now in the 
possession of the Defendant Reed, the same, or one of 
them, or a counterpart or attested copy thereof respec- 
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tively, or of one of them, together with various other 
title deeds and papers relating to the said premises 
and the said transactions between Hooke and Charlton^ 
were in the custody or power of the <|ther Defendant 
Clavcring, as the personal repr^n^tive of Joshua 
Douglas^ with whom the same were so originally depo¬ 
sited, and that Clavering QPght to deliver up the same 
to the Plaintiffs, but that Plaintiffs having applied to 
him for inspection, he, Clavering, had positively re¬ 
fused to deliver the same to the Plaintiffs, or to furnish 
tlieni with any copies thereof, or with a list or sche¬ 
dule, alleging that he so refused at the express in¬ 
stance of the Defendant Reed, who had undertaken to 
indemnify him. 




1816 . 

Fenwick 

V. 

Reed. 


The tyll prayed neither discovery nor relief against 
Clavering, other than the delivery up of the title deeds 
so alleged to be in his possession, if not in the posses¬ 
sion of the other Defendant. 


To this bill Reed put in an answer, denying the 
circumstances from which it was attempted to be ia- 
ferred that he, the Defendant, had treated the trans¬ 
action as a mortgage, and insisting on the length of 
time from which a release of the freehold ought to be 
presumed in his favour. He also denied, as to his be¬ 
lief, any agreement between his aticestor and Cl^arltoi^ 
at the time of the former entering into possession, 
alleging that he so entered merely as a creditor having 
a right to redeem against Rookc. He admitted the 
assignment of 1752 to be in his possession, but said he 
had no knowledge of the agreement of 1747 but from 
the recitals in the deed of assignment; admitting, how¬ 
ever, his belief of the agreement as Ifbund upon those 
recitals. He further said, he was unable to set forth 
whether the deeds or instruments alluded to in the bill 

2 « 
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Fenwick 

V. 
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with or without any other title deeds relating' to the 
said lands or to the said transaction between Rooke 

and Charlton were or not delivered to Dou^his^ but 
I ’ ■ . 

that the said deeds were not nor ever were in the cus¬ 
tody of him the ^Defendant, or of any person for his 
use, except the deed of assignment, and such writings 
as were in the custody of the Defendant Clavering. 


The answer stated nothing as to the precise amount 
of the debts, or value of the premises, but alleged that 
Defendant believed the debts greatly exceeded the 
value, and did not admit that they were satisfied up to 
the present day. 


The Defendant said that he was a stranger 

to the matters in the bill mentioned otherwise than 
appeared by sundry drafts or copies of deeds, letters, 
and papers, which came into his possession after the 
.death of his testator, who was the executor of Douglas^ 
and which deeds he, the Oefendanf, was readtj to pro¬ 
duce as the Court should direct, admitting that the same 
did relate to the matters aforesaid, but that he had 
not, nor ever had, in his custody or power, to his 
knowledge, the deed or instrument in the said bill al¬ 
luded to, or any other deed relating to the pren)ises; 
and he submitted whether, inasmuch as the said Joshua 
Douglas was the cbnfidential attorney of Reed, by 
whom the said drafts and papers were delivered to the 
said Douglas, he Clnverwg ought, or not, to set forth 
a list of such papers, or to leave the same in the hands 
of his clerk in Court. 


The bill was amended in 1801, and again in 1805, 
and answers duly put in by the Defendant Reed, to 
which no exceptions were taken. In 1807, Plaintiffs 
moved for leave to file exceptions nunc pro tunc, which 
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was refused, with costs, partly on the merits of the 
case, and partly on the g'round of delay in mahing the 
application. In the same year, the l^laintifts moved 
for a production and deposit of paper^ in the posses¬ 
sion of the Defendant Reed, by wAich^lt appeared that 
Charlton was indebted to his ancestor, and also of 
a certain indenture of assignment admitted to be 
in his possession; but, the Defendant consenting to 
produce the assignment, no order was made on that 
motion. On the 30th of October in the same year, the 
bill was a third time amended, and answer put in, in 
J80S, since which time no further proceedings appear 
to have been had in the cause till the present day. 



r. 

Reko. 


The Plaintitfs now moved, “ that the Defendant 
Claverin^ might leave with his clet-k in Court the se¬ 
veral drafts or copies of deeds, letters, and papers, re¬ 
lating to the matters in the pleadings mentioned, ad¬ 
mitted by his answer to be in his custody, with li¬ 
berty for the Plaintiffs to inspect the same and take 
copies, &c,*’ 


Bell, in support of the motion. 


Sir Samuel Romilljjf and Meggison, foj* the Defend¬ 
ant Clavering. 

Hart and Cooke, for the Defendant Reed. 


It was objected, on the part of the Defendant Clavering, 
that the answer upon which this application was ground¬ 
ed had been put in fifteen years ago; that the papers, the 
production of which were moved fur, were not set out 
in the answer nor by way of schedule, which, it was 
contended, would be necessary to entitle the Plainti£^ 
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to such a production; and that the subsequent pro- 
ceeding.s in the cause, already detailed, were of such 
a nature as ought to furnish a conclusive answer to the 
present attempt,* which could only be made for the 
purposes of and vexation. 

It was also contended that the Defendant, of whom 
this production was required, was the personal repre¬ 
sentative of the attorney in whose hands the papers 
had been deposited; and that, although he had sub¬ 
mitted to the production, yet the question was, whe¬ 
ther he could be bound by such submission. The 
rule which authorizes an attorney to refuse making a 
discovery of matters relating to the concerns of his 
client is not a personal privilege of the attorney which 
he may waive at pleasure, but a prpvision of ..the law 
for the benefit of the party interested, and therefore 
not to be dispensed with, except by that party autho¬ 
rizing the disclosure. That, although formerly under¬ 
stood to be otherwise, this was the principle esta¬ 
blished by the late cases, and not now to be contro¬ 
verted. Then, is the executor of an attorney within 
the reason of this rule? The rule extends to persons 
acting in the capacity of clerk, of interpreter, &c. 

The Lord Chancellor, 

• . 

Observed that this transaction appeared to be in the 
nature of a Welch mortgage to whicli time would be 
no bar. That, supposing the Plaintiff to have re¬ 
tained his right to redeem against Reed., that Defend¬ 
ant, when called upon for a production of papers, 
could not be admitted to say that the papers were not 
in his own possession or power^ they being in fact in 
the possession of his attorney. 
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Betty in reply, 

Contended that it was by no means essential to such 

. 4 • ^ • 

an application as the present that thd deeds moved for 
had been set out by way of ans^ifer,y)r in a schedule; 
that this was not the case of a person having title deeds 
in his possession as ageqt of another person, in whose 
possession or power they may therefore be said to be. 
The Defendant Clavering is not the attorney of Reedy 
nor the attorney’s executor, but the executor of the 
executor, therefore an entire stranger, having papers 
in his possession, the production of which is necessary 
to further proceeding in the cause. He had always 
understood the practice in such a case to be, that the 
person having such papers in his possession must be 
made ^a Co-defepdant, charginj^ him with collusion. 
It is so laid down as to a suit against a corporate 
body (ft). 


1816. 


Fenwick 

V, 

Reed. 


A person who, having no interest, might in general 
cases demur, is allowed under such circumstances to be 
made a party for the special purpose. With regard to 
the refusal of the fh,otion that the Plaintiff might be at 
liberty to 61e exceptions, the reason of that was that 
there was, in this case, no occasion to {ake exceptions. 
The Defendant, having submitted to produce, has 
shewn that his intention was nefl to rely on the ground 
of the confidence reposed in him as representative of 
an attorney. He, therefore, cannot be allowed to set 
up that objection now. 

As to the objection from length of time since the bill 
filed, it cannot be made by the present Defendants, 


(a) Miff, Eq, Plead. 152. 
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V. 

Reed. 


they having^ never thought proper to apply to the 
Court to dismiss the bill for want of prosecution ; nor, 
if they had done so, would the Court have dismissed it 
without g^iving th^ Plaintiff an opportunity to obtain a 
production of thc<^itle-deeds. 


The Lord Chancellor. 


How far the executor of an attorney can insist oo 
the objection now made by the Defendant C/arering, is 
a question which the present circumstances do not call 
on me to decide; because he has submitted to proiduce 
the papers admitted to be in his possession, if the Court 
shall direct; and the objection is substantially there¬ 
fore, not Clavering's^ but Reed's. It is said that this 
is the case of a Welch mortgage, where the DeSudani 
has been put in possession for the purpose of repaying 
himself the money advanced out of the rents and pro¬ 
fits of the estate. There length of time is no objec¬ 
tion ; very different from the case in which a day is 
fixed for the redemption, where the equity is gone for 
w ant of redemption. 

« 

This is the first case T recollect in which an attorney 
has been made party to such a bill. The practice is 
certainly quite unusual. There may, notwithstanding, 
be a spec'al case, in which such a proceeding would be 
necessary in order that an attorney and his client might 
not be allowed, by collusion, to fence off a just deman(^. 

It is right that 1 should look into the bill an^nswers 
before I determine whether the present is such a spe¬ 
cial case. 
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The Lord Chancellor 

• (After stating the case.) 

This is a bill for relief, not foV di^overy only; and 
therefore the long pendency of the suit does not press 
so strongly upon the judgment of the Court as it would 
have done if it had been a mere bill of discovery. The 
charge in the bill with respect to papers and writings 
is to this effect; that, if the agreement of 1749 and the 
assignment of 1732 are not in the possession of Reed^ 
the same, or attested copies of the same, are now in the 
possession of Clavc7'iti^ as personal representative of 
Douglas. To this charge the passage in Clavering* 
answer must be taken, not as a profter of the papers 
admitted to be jn his hands fo^ inspection, but as a 
submission to produce them in case the Court should 
be of opinion that they ought to be produced. 1 under¬ 
stand from this passage in his answer, that the original 
instruments of 1747 and 1752 are not in his possession, 
and it would be a material circumstance if it should 
turn out that the title-deeds to this estate were never 
deposited in tlie hands of Reed’’^ attorney, but remained 
where they were previous to the transaction. 

It does not appear by the bill, that the Plaintiff was 
aware of the situation in whitfh Douglas is stated in 
Reed^s answer to have stood witJi respect to the parties. 
He is not mentioned as an attorney, but merely as a 
third person with whom the deeds are said to have 
been dq|||>sited for safe custody. Generally speaking, 
and primd facity it is certainly not necessary to make 
an attorney a party to a bill seeking a discovery and 
production of title-deeds, merely because he has them 
in his custody, because the possession of the attorney 
is the possession of the client; but cases may arise to 
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render such a proceeding adviseable, as if he withholds 
the deeds in his possession, and will not deliver them 
to his client on his applying* for them. In the present 
case, it is from the admissions in lieed'^ answer, that it 
must be seen whether or not it is right to order the 
production of these papers by Clavering* 


Then, what appears, upon those admissions, to be 
the real origin of this transaction ? In the first place, 
this Defendant finds himself under the necessity of 
treating it as a case in which length of time and length 
of possession will not of themselves shut out the claim 
of the Plaintiffs, but operate so far only as they are 
circumstances to raise the presumption of a release. 
In other words, this is the case of a vivuni vadium^ (as 

it is called, in contradistinction to morluam vadiqm,) in 

» 

which no time is limited for redemption, but the party 
is left to pay himself the sum for which the estate is 
pledged out of the rents and profits of the estate. 1 do 
not understand that answer to admit the agreement of 
1747, as being in the Defendant’s possession, but it 
admits his belief of that agreement, probably founded 
on the recital in tlie assignment. The words of the 
agreement, as stated by the answer, being “ to yield up 
and deliver possession of the premises to Jlouke, to 
hold as his freehold, until, &c.” do not contradict, but 
rather appear to me to strengthen, the idea that the 
meaning of the transactions was only to enable the 
party to pay himself out of the rents and profits of the 
estate. These words, “ as his freehold,” are employed by 
Lord Coke in describing the estate by elegit —^‘Jjjdiberum 
tenenientum,” as contradistinguished from ^^liberum 
tenementum,” because nullum simile est idem (a). The 
agreement was that Rooke should hold precisely in 


(a) Co, LUt. 43, b. 



CASES IN CHANCERY. 


m 


this manner; and, if the case rested on the agreement 
. with Rookcy it is clearly settled that length of time 
would be no bar to redemption, unless it were proved 
that the party had held over for the space of twenty 
years after the debt fully paid ami satisfied. That 
length of time may, under such circumstances, be set 
up as such a bar in the case of a TVehh mortgage, as in 
an ordinary mortgage, has also been determined; and, 
if the assignment to Reed was only till Rooke's debt 
should have been paid, it is impossible to say that the 
bar may not be set up in the present case; and, in a 
future stage of this cause, it may be just to determine 
accordingly. But, on this point, the answer leaves it 
doubtful, not only, whether Reed took possession under 
an agreement to pay himself hi^own debt in addition 
to Rooke's ; but, if he did so, whether the amount of 
both debts has even yet been satisfied by the percep¬ 
tion of rents and profits. 


xn \\Jm 

Fenwick 

V. 

Reed, 


Then, if this is not a case in which lengtli of time 
alone will operate as a bar to redemption, the question 
may still rejnain.whether there are circumstahees to 
raise the presumption of a release insisted on by the 
Defendant ? The weight of long continuance of pos¬ 
session as a ground for such presumption must depend 
most materially on the nature of that possessjon ; and 
here, again, there is no certainty in the case, as it now 
stands, whether the possession by Rced^ after Rooke*s 
debt was paid, was originally an adverse possession, or 
whet]ier,|^at first holding by virtue of a distinct agree¬ 
ment with the CharlUnii., liis possession became adverse 
at some period subsequent to his entering under that 
agreement. In the latter case it would be much more 
difficult to raise the presumption contended for. These 
are undoubtedly points fit for future enquiry ; and, in 
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the present stage of the cause^ as I can entertain no 
doubt that, if Reed in his answer had admitted what 
Clavering has a^Iniitted in his, Reed must have been 
compelled to produce the papers in his possession, so I 
am of opinion tlifiit, Clavering standing in the situation 
of Reed's attorney, his admission is substantially the 
admission of Reed himself. 


The production required by this notice of motion is^ 
however, too comprehensive in terms; for the Plaintiffs 
have no right, at present, to any discovery beyond that 
which is necessary in order to enable them to ascertain 
the nature of the original transactions^ 

Take an order, therefore, to produce all drafts and 
copies of deeds, letters, and papets relating to the 
Original transactions between Charlton and Rooke, and 
between Rooke and Reedy or between Charlton and 
Reedy which tend to shew that the parties continued in 
possession under any agreement to receive the rents 
and profits in discharge of their debts. 
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£jp Parte WHITEHEAD, ii/ the Matter of Jan. ai* 

ALSTON (o). See before,p. 10. 


T he Lord Chancellor. —This is a case of 
considerable importance, as it applies in prin¬ 
ciple, not only to the value of annuities upon proofs 
under commissions of bankrupt, but to the administra¬ 
tion of assets where annuities are claimed upon insol¬ 
vent estates. It certainly, therefore, would have been 
more satisfactory to me, if the question had arisen 
upon an exception to the Master’s report, in order 
that an appeal*mig;ht, if expedient, have been pre¬ 
ferred, and some general rule been established in the 
House of Lords. 

• 

I roust, however, decide upon the petition now before 
the Court:—and, I have been enabled to obtain so lit¬ 
tle information from the enquiries which I havfi made, 
that I must decide upon the opinion which, after the 
best consideration that I have given 1<) the subject, I 
have formed from my view of the intention of the 
Legislature in directing such (h&bts upon annuity to be 
proved, and the value to be ascertained by the com¬ 
missioners. By ray enquiries as to the practice in 
these cases before the commissioners, I have learnt 
that there is not any settled rule for estimating the 
va’ue of annuities. Some lists fix a value by the price 
for which the annuity was purchased, regard being 
had to the time during which it has been enjoyed: 


The original 
price given for 
ail annuity, \iith 
the variation 
arising from the 
lapse of time 
since the grant, 
is the value to 
be proved under 
the act, where 
there are no pe¬ 
culiar circum¬ 
stances in the 
case. 


(o) Ex Relutione, 
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others consider the original purchase as the value, 
without any regard to the time of enjoyment; and 
other lists agai/i consider the redemption price as 
the proper value. There is, 1 find, the same uncer¬ 
tainty in the Meters’ offices. Some of the Masters 
regulate their Judgment by the estimate of some re¬ 
spectable actuary, vrithout aiiy regard to the original 
purchase: whilst otlier Masters take either the ori¬ 
ginal value, or the time of enjoyment, or both, into 
their consideration. 


In the present case, the commissioners have con¬ 
sidered the original price, together wdtli half a year’s 
annuity, being the price fixed by the parties for the 
redemption, as the rvalue of the annuity. I stated, 
when this petition was argued, and'l now think, that 
this opinion of the commissioners could not be right. 
To illustrate my meaning, I will suppose that, at the 
time of the original purcliase, the annuity was worth 
any given sum, say Jt^2500. How can it be of pre¬ 
cisely the same value, when six years have elapsed 
since'the original grant? Suppose,, again, that one of 
the three lives upon which this annuity was granted 
had fallen, could it be said that the annuity was of the 
same value ? These are circumstances to which due 
consideration must bp given: what they may amount 
to is another thing. The original contract cannot, 
therefore, be the exact mode by which the value is to 
be ascertained. The Assignees niiglit, indeed, redeem 
by the payment of this sum ; but this cannot determine 
the value. Indeed, the parties themselves say it can¬ 
not ; for they apply to prove upon an annuity which 
they say is worth £6 or £7000. If it is a fact that 
this annuity is w orth X’b or .17000, T cannot but enter¬ 
tain judicial suspicion that there must have been fraud 



CASES IN CHANCERY. 


m 


and oppression in the orig^inal transaction, when scarcely 
one third of that sum was given for this annuity, and 
when there are not any peculiar cirdumstances in this 
case to raise the value from the time of the grant. 
And, although the nature of such d contract was not 
noticed by the commissioners, 1 conceive that the 
Chancellor^ isitting in bankruptcy, is called upon to no¬ 
tice what cannot escape his attention. 


^ 1816 . 

Mx Parte 
Whitehead 
in the Matter of 
Alston. 


That the purchase money is not the fixed value, ap¬ 
pears to me to be obvious from considering the dif¬ 
ference between the purchase and sale of an annuity: 
for, if I buy an annuity upon the life of I must give 
perhaps fifteen years’ purchase; but, if A. grant an 
annuity upon his own life, he will have difficulty in ob¬ 
taining more than six years* purchase. Upon the best 
consideration which I have been able to give to this 
question, which is of considerable importance, the con¬ 
clusion at which I have arrived is that, as there ate 
not any peculiar circumstances in this case to affect 
the prico, ns it is altered by the effluxion of time, .ind 
only by the effluxiqn of time, I ought to presunTe that 
the parties acted fairly at the time when the contract 
was made; and that the value of the^i annuity is the 
original sum given, with the variation occasioned by 
the lapse of time since the grayt. Such must be con¬ 
sidered as my opinion, unless I should declare any al¬ 
teration in my sentiments. 


A few days afterwards, his Lordship intimated that 
his opinion remained unaltered ^ but that the parties 
were at liberty to file a bill. 


K 
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Re-examina- 
tion of a wit¬ 
ness, before 
publication, re¬ 
fused, the appli¬ 
cation being for 
liberty to ex¬ 
plain and cor¬ 
rect his former 
evidence, and 
the ai&davit 
being that he 
had omitted to 
state a material 
circumstance(o)* 


Lord ABERGAVENNY tJ. POWELL. 

M otion, by Roupell^ tnat a witness who had 
been examined on the part of the Plaintiff 
might be permitted to go before the Commissioners 
(who were still sitting) to be re-examined, with liberty 
to explain and correct his former evidence. 

This motion was supported by affidavit that the wit¬ 
ness was very infirm, nearly eighty years old, and had, 
a short time previously to his examination, met with 
an accident, in consequence of which he was fearful 
that he had misunderstood the purport of some of the 
questions asked him, and had returned incorrect an¬ 
swers ; also, that he did not state a circumstance which 
had since been brought to his recollection and which 
he understood to be material in explaining the matters 
in dispute between the parties. 

The examination of this witness had taken place on 
the 22d of January s and, on the 26th, he tendered 
himself to the Commissioners to be re-examined and 
explain his former depositions, which they refused to 
allow. 

The Loan Chancelloji, 

Do you recollect any instance of such an application 
as the present being granted ? The cases in which a 
witness has been allowed to explain an examination 


(tf) See Beames's Orders in Chancery, p. 74. 
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.are where publication has already passed in a cause, 
.la the present instance it is impossible for the Court to 
ascertain whether the alterations intended to be intro¬ 
duced are merely explanatory of the former evidence, 
or consist of entirely new matter. 


1816. 

« 


Lord Aberga¬ 
venny 

Ti. 

POW^ELI.. 


Iloupclt^ in support of the motion, 


Then contended that the proposed re-examination 
would be open to exceptions on the part of the De¬ 
fendant, and that it was only sought to obtain the 
order, sav ing all just exceptions. 


The Loud CiiAXCELLOU. 

This application can only be made on general 
grounds, which would extend to all cases whatever ; 
and the consequence of granting it would be, that si¬ 
milar applications would be made in every cause before 
the Court. The case is different where a witness ap¬ 
plies for liberty to correct his testimony while he is 
yet present before Commissioners who have taken 
it. But if once he is allowed to come again for that 
purpose after his back is turned, who do<j8 not see what 
latitude would be given to fraud and artful suggestion 
on the part of those who arc interested in the Qffect of 
his depositions? If you can prorluce to me any instance 
in which this liberty has been granted before publica¬ 
tion passed in a cause, you are at liberty to do so. If 
not, 1 must refuse this motion, on the ground that I 
am unable to determine whether the evidence intended 
to be added is merely explanatory of the former or in 
itself new evidence. If 1 make such a precedent, I 
am fully convinced that there never will be a cause in 
which it becomes desirable for a party to help out in- 

K2 
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Feb. 3. 

Answer being 
referred for im¬ 
pertinence, and 
reported not im¬ 
pertinent,order, 
upon motion of 
course, to refer 
it to the Master 
to tax the De¬ 
fendant’s costs. 


suflicient evidence, that 1 shall not have the present 
application renewed. 

Motion refused («). 


TYRREL I. REDIFER. 

T he Plaintiff referred the Defendant’s answer for 
impertinence ; and, the Master having reported 
it not impertinent, the Defendant moved, as of*course, 
for a reference to the Master to tax his costs occa¬ 
sioned by the reference for impertinence, and that the 
Plaintiff may pay the same, when taxed, to the De¬ 
fendant. 

Agar, in support of the motion, allowed that, al¬ 
though costs were constantly given to the Plaintiff on 
a report of impertinence, lie had been unable to find 
any instance in which the converse Iiad been esta¬ 
blished. 

The Lord Chancellor. 

It would be most unjust, in the one case, to order 

(a) The application in this 285, those orders being ex¬ 
case differed from the orders pressly confined to the cor- 
made by Lord Ershine in the rection of mistakes in the 
case of Kirk v. Kirk, re- first examination, 
ported in 13 Yes. 280 and 
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the pa} nient of costs to the Plaintiff; and, in the other, 
to withhold it from the Defendant. 

Ordert'd accordingly. 


jig] 6. 

T rilREL 

V. 

REDirEtt, 


DIXON 1. ASTLE\ 


Feb. 1. 


M 


OTION, on the part of (he Plaintiff, before an- Purchaser in 
swer, that the Defendant might be ordered possession un- 
witJiin»one inontUto pay into the Bank in the name of agree- 

the Accountant General^ the sums of X'SQSO and j^5000, haring 

OXCFCISCCi Q-Cts Oi 

the amount of two instalments due in respect of an 
agreement by the Defendant for the purcliase from the o!)jecting to the 
Plaintiff of the estate and premises in the bill men-title, ordered to 
tinned. pay in the pur- 

^ chase-money. 

The bill stated tliat the estate in question w'as on ^I’ghter acts of 

the 4th of October 1814 put up to sale by public auc- 

11 1-1 1 I'll • m *1 1 11 f'ient, where 

tion and bought lu by the I'laintiu, shbsequentlv to , , 

” • 7 T they have been 

which the Defend:iut entered into an agreement to he- committed since 
come the purchaser, at the price of X^15,500, 'payable the discovery 
by instalments, subject to the conditions of sale, by one of an objection 
of which the purchaser was to be let into possession of to title, 
a part of the premises on the Jst of November follow¬ 
ing, at which time he was let into possession thereof 
accordingly. The abstract was delivered, and the first 
instalment paid, pursuant to the agreement, after w hich 
objections were nmde by the purchaser to the title as 
to part of the premises, but which objections, he en- 



134 : 


CASES IN CUANCEUY. 


181 ( 5 . 

Dixon 

V, 

Astley. 


ga»red by writing, should not amount to a waiver of 
paying the subsequent instalments. 

The bill then charged several acts of ownership by 
cutting timber and coppice wood, ploughing up and 
altering the course of cultivation, &c. committed since 
the Defendant had become acquainted with the nature 
of the Plaintiff’s title, and prayed a specific perform¬ 
ance. 


By the affidavit in support of the motion, together 
with those put in on the part of the Defendant, it ap¬ 
peared that the timber charged to have been cut down 
amounted to no more than an old ash tree (represented 
to have been very owiamental) and a cherry tree; the 
coppice wood sold and cut was alh'ged to be arrived 
at maturity. Other parts of the charges ivere not an¬ 
swered, but they appeared to amount only to some 
trilling alterations in the premises. The Defendant, 
by his own affidavit, alleged that a marketable title 
could not be made, and that he was desirous to relin¬ 
quish* his contract. 

Sir Samuel 'JlomiU^ and Ttiehards, in support of the 
motion. 

Witis^fu Id^ for tli€ Defendant. 

The Lord Chancelloe. 

The general principle undoubtedly is, that if, by the 
terms of the contract, the purchaser is to take posses¬ 
sion before a title is made, the vendor cannot move to 
have the purchase money paid into Court, on the mere 
fact of possession being taken. But, where the pur- 
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chaser has, after taking possession, exercised such acta 
of ownership as to alter the nature of the property, 
'that is a groiind for applying, at l^ast, to have the 
purchase money j)roperly secured. I must look into 
the afhdavits, as to this point. 


1816. 

Dixon 


V. 

Ashey. 


After reading the affidavits, the Lord Chancellor 3. 

observed, that most of the acts of ownership appearing 
to have been committed had taken place at a period 
subsequent to the discovery by the Defendant of the 
objections which he had taken to the Plaintiff’s title; 
and that, in such a case, slighter acts of ownership 
were sufficient to call for the interference of the Court 
than might be necessary where the objections have 
arisen'subsequently, and no evidence of acts committed 
since the discovery made. 

Ordered accordingly. 


NORWAY -j. ROWE. 


Dec. 13, !815. 
Felf. 3, 1816. 


T he bill, setting up a title to certain mines in Exceptions 
Cornwall possessed by the Defendant, prayed an report of 
account of the profits thcreofl and of all and every the 

may be taken 
after an order 

to expunge, until that order has been acted upon. Not necessary 
to take objections before the Master previous to excepting to a report 
of impertinence. Under the circumstances of the case, the Defend* 
ant was at liberty to take a general exception, without setting out the 
particulais in which he alleged the report to be erroneous. 
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quantities of ore raised thereout, the times when, and 
the respective values thereof when, where, and to 
whom and for what price or prices sold, &c. and of the 
costs and expences of working and carrying on the bu¬ 
siness of the said mines during the time the Defendant 
worked the same. 

The Defendant, by his answer, denied the Plain- 
titf’s title; stated a case of abandonment which, by 
the custom of Cornwall^ justified the possession of the 
Defendant, establishing the lessor’s right to grant him 
a fresh lease, which he had done accordingly; and de¬ 
clined setting out the accounts. 

Upon the coming-in of the answer, the Plaintiffs 
applied for a Receiver and injunction^ which the Court 
refused. 

. They then took an exception to the answer for not 
setting out the accounts; and the Master, upon argu¬ 
ment, over-ruled that exception. Then the Plaintiffs 
excepigd to the Master’s report; and the Court, upon 
argument, directed the accounts to be set out. 

I 

The Defendant consequently set out all the accounts 
required by the bill according to the terms in which 
the accounts were prayed, in four schedules, one of 
which, relating to the costs and expenses of working 
the mine incurred by the Defendant, extended to 3577 
folios. 

On the 21st of April 1815, the Plaintiffs referred 
this schedule for impertinence, and the Master, after 
several attendances, reported the same impertinent. 
This report was signed on the 7th, and filed on the 
8th, of December,' and, on the next day, the 9th of 
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December^ the Plaintiff obtained an order to expunge 
the impertinence, of which he served the Defendant 
ivith notice on the 11th. 

The Defendant now, on the "iStli, moved to dis¬ 
charge (hat order to expunge, and that he might be at 
liberty to iiie an exception, nunc pro to the Mas¬ 
ter’s report. 


1816. 


Norway 

V. 

Rowk, 


Sir Samuel Itomillj/^ Ilart^ Johnson, and Perldns, 
in support of the motion. 


Jucach, Bell, and Pepys, for the Plaintiff*. 


On the part of the former, it was contended that, if 
what is considered to be tlie strict practice of the 
Court isj to be followed, viz. that the exception taken 
to the Master’s report must set forth all the particu¬ 
lars wherein it is alleged that the answer reported iiu- 
pertinent is not impertinent, no exception to the 
Master’s report could be taken in the present cesc 
until after the order to expunge had been acted ppon ; 
and Cravc7i v. TVright (a) is an authority that, after 
impertinence once expunged, the report cannot be ex¬ 
cepted to. That it is necessary to shew by reference 
to the folios what it is to which you mean to except, 
which it would be manifestly impossible to do ‘in such 
a case as the present. 

They also relied on the diversity of practice prevail¬ 
ing in the Master’s offices, respecting the allowing ex¬ 
ceptions to dnswers, some of the Masters being of opi¬ 
nion that, unless you, produce a literal answer to every 
part of the bill, exceptions must be allowed. 


(«) 2P. W. 181. 
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To this it was answered that the impertinence W'as 
not yet expunged, so that the Defendant was cveri 
now in time to,(file his exceptions, according to his 
own view of the practice. That if the practice be 
such as, it is admitted, is generally considered to be 
the practice, the present application is for indul¬ 
gence, and must be founded upon the merits; in uiiich 
rase it is at least expected that tliere should be me¬ 
rits to authorise such an application; but that this 
was, on the contrary, a case of great oppression, the 
cost of a mere office copy of the schedule amounting 
to dL'400, and the matter reported impertinent occupy¬ 
ing upwards of 3000 folios. That it was not a case of 
surprise, the Master having, so long ago as the !22d of 
Noveinber, informed the parties of what he thought 
to be impertinent, thereby affording them sufficient 
time to consider what exceptions it would be expedient 
for them to take. 


Sir Samuel Romilljjy in reply, disclaimed the indul¬ 
gence, and appealed to the strict practice; but said 
that, ^f it were necessary to go at all upon the merits, 
there had been twenty-four attendances before the 
Master upon the matter of the exceptions, between 
the months -February and Norember, manifesting a 
case of so much doubt as alone to constitute merits* 
That the ground of exception to the present report 
involved a question of considerable doubt in itself, 
being to what extent a Defendant, by submitting to 
answer, has bound himself to make a discovery of all 
the matters enquired into by the Plaintiff’s bill (a). 
How was the filing of the report to be ascertained 
without warrant taken out, or any sort of notice what¬ 
ever? Nay, according to the strict practice contended 


(«) FmtliJler v. Siuartj 11 Ves. 290. 
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for, the order roig^Iit have been obtained immediately 18X6. 
after the report filed, without the intervention of a 
single day. If the rule laid down**by the case in 
Peeve Williams («) be correct, • that which is now Rowe. 

sought to be done can only be done by the permission 


of the Court. Otherwise, the business of expunging 
the impertinence, and of taking exceptions to the re¬ 
port, might go on at the same time. 

The Lord Chancellor, 

The merits have nothing to do with the present case. 
There appears to be considerable inconvenience at¬ 
tending either view of the subject; but all I have (c» 
do is to decide according to the practice, and 1 must 
take time to enqifire, and ascertain, wliat that prac¬ 
tice is. 


The Lord Chancellor, Feb. 3 . 

• 

The question is, whether exceptions to the report 
of the Master, by which it is certified tljata large mass 
of paper, constituting the principal part*of the schedule 
to an answer, is impertinent, cqn be taken, after an 
order to expunge the impertinence. 

It is admitted to be contrary to practice, in the case 
of a report of impertinence, to take objections with a 
view of founding future exceptions; and it is stated to 
be the opinion of practitioners that, if the exceptions are 
not taken before the impertinence is expunged, they 


(o) Craven v. Wright.) ubi supra. 
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cannot be taken afterwards. Now, it is represented 
that this alleged practice is very inconvenient, and 
that, in a case Ifke the present, it amounts to a total 
exclusion of the righ,t to except, since it is impossible 
that exceptions can be prepared within so' short a 
space of time so as to specify the matter which is the 
subject of those exceptions. " 

The rule is not accurately understood in any of the 
Master’s offices; and there is nothing in the books 
concerning it but the case («) cited at the bar. That 
case lays it down that, where the matter is reported 
no/ scandalous or impertinent, the Plaintiff must, in 
his exceptions to the Master’s report, specify the par¬ 
ticulars in which he alleges the report to be erroneous; 
but it says nothing of the converse o£ that proposition, 
and proceeds to establish another rule in the case 
where the answer ?s reported scandalous or imperti¬ 
nent, viz. that exceptions cannot then be taken after 
the Master has once expunged. 

1 think it the safest course to adhere to the rule so 
laid cfown; but, until the impertinence has been ac¬ 
tually expunged, exceptions may still be taken, not- 
Avithstanding tjie order to expunge has been obtained ; 
and since, in the present instance, the substantial ends 
of justujc would be defeated if the exceptions were re¬ 
quired to contain the whole matter of the schedule 
which has been reported impertinent, let tlic Defendant 
be at liberty to file a general exception (d). It is the 

(а) Craven v. Wrighty ubi allowed to be taken. Mack- 

supra. worth v. Briggs, 2 Atk. 182. 

(б) See acc. where the an- Furcell v. McNamara, 12 
swer was reported not imper- Ves. 169. 

tiaent, a general exception 
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more material that this liberty should be given, be¬ 
cause it is extremely desirable that it should, once for 
all, be understood how much of a question a Defend¬ 
ant is bound to .answer; and whether, if a Plaintiff 
chooses to ask such questions as it has become the 
usual practice to introduce into bills of this nature, he 
can object, on the ground of impertinence, to a De¬ 
fendant who thinks proper to answer them at full 
length. 


1816. 

Norwat 

V. 

Rowe. 


GORDON GORDON. 


Jan. 20. 
Feb. 6. 


L ieutenant-colonel Thomas wuuafn 

Gordorij by his will bearing date the 4th of Ocio~ 
her 1805, after providing for the payment of his debts 
and giving diverse pecuniary legacies, gave add be¬ 
queathed all and every his property, of wliatsoever 
nature it might be, unto his brother, ihe Defendant, 
James Murray Gordon, and appointed him and the 
Defendant Alexander Gordon ^oint executors of his 
said will. 

The testator some time afterwards was sent abroad 
on foreign service, and was made a prisoner by the 
French and taken to Jyons, where he remained until 
the time of his death. 


Bequest to tlie 
natural child of 
which a woman 
was enceint, 
without refer¬ 
ence to any per¬ 
son as the fa¬ 
ther, held good, 
there being no 
uncertainty in 
the object de¬ 
scribed. 


While he remained a prisoner in France, the testator 
made several testamentaiy papers, in the nature of co¬ 
dicils to his will, which were in his own handwriting, 
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1816. and were, respectively, (so far as affects the case in 
question) as follows. 

Gordon 

V. 

Gordon. Lyons, 7th May, 1811,—Be it .known that I am 

the reputed father of a child (male) which Margaret 
Genot brought into the world in the month of Septem-- 
her, 1810. The boy was christened George Louis. 
This boy I wish to have removed to England, where 
T wish him to be educated at my expense, that is tw 
say, with the sum which I am about to appropriate for 
that purpose. 1 hereby give him ^100 sterling a year, 
to commence from the time he arrives in England. To 
the mother of this child 1 give the sum of ,f?100, which 
1 wish to be paid to her as soon as possible after the 
child is arrived in England. I hereby give and be¬ 
queath to Adrienne Maillet, late of the Rue Bat <rAr¬ 
gent, Lyons, the sum of sterling (exchange at 

par) which is a mark of my friendship for her.— Tho¬ 
mas Williain Gordon.'' 

Lyons, November the 12th, 1811.—As I have 
reason to believe that the aforesaid Adrienne Maillet 
is pregnant by roe, I do hereby give and bequeath to 
her sterlipg yearly, exchange at par, and .D00 
more in addition to the ,P200 mentioned in another 
part of^this my will JVid testament. 1 wish the child 
of w'hich she is now pregnant to be sent to England 
and educated as George Louis ; the expense of which is 
to be paid for by a like annuity of dPJOO, to commence 
from the arrival of the cliild in England; upon which 
occasion I wish £100 more to be sent to Adrienne Mail- 
let at Lyons.—Thomas William Gordon." 

Lyons, 18th May, 1813.—I hereby give and be¬ 
queath to my reputed natural daughter, Adrienne Gor¬ 
don, born at Lyons<^ in the year 1812, £1500, the in- 
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tprest of which will be paid to her every six months, 
(the annuity paid durin^^ ray life ceasing,) until she 
attains the age *of twenty-one. Shodid she die before 
that age, or should she marry a«d die without having 
childreii, ^500 of the above sC?1500 are to be paid to 
her mother Adrienne Maillel of JLyons^ and the re¬ 
maining .4? 1000 I hereby bequeath to my reputed na¬ 
tural son George Gordon^ to whom I hereby further 
bequeath CJ500. I hereby give to the said Adrienne 
Mailk^t X''^00 sterling.— 'riiomas TVilliam Gordon.''^ 

The testator died shortly after the date of the last 
mentioned instrument; and the Plaintiff, who was his 
natural daughter, mentioned in that instrument under 
the name of Adrienne Gordon^ a^id in the instrument 
inimefliately preceding as the child of which Adtfenne 
Maillel was then pregnant, filed a bill, by her next 
friend, iigainst the executors and residuary legatee, 
(who had proved the will and the several instruments 
as codicils thereto,) praying that she may be declared 
entitled to the annuity of XI00 for her life besides the 
legacy of X1500. , 

The Defendants, by their answer, admitted assets; 
but the Defendant the residuary legatee submitted 
that the Plaintiff was not entiled to the annuity of 
XJOO, in addition to the X1500 legacy, inasmuch as 
she was an illegitimate child of the testator not born 
at the time when the bequest was made. 

The cause was set down for hearing in his Lord¬ 
ship’s paper of causes; but, with a view of obtaining 
a more speedy decision of the principal question at 
issue, a motion was this day made on the part of the 
Plaintiff, that the Defendants might, within a month, 
transfer to the Accountant General in trust in this 
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cause the sum of ji’ii333, 6s. Sd. £3 per cent, conso¬ 
lidated Bank annuities, as a fund to anGWor from the 
dividends thereof the annuity of aClOO bequeathed by 
the will of the testaton*.” 

Hart, and Bt4I, in support of the motion- 

f 

The only question before the Court arises upon the 
effect of the codicil bearin*^ date the 12th of November 
1811 ; the other testamentary papers bcin^ of no im¬ 
portance with regard to it except as they tend to ex¬ 
plain it by way of reference. 

The objection to the present application must be 
founded on one of the grounds following; either that 
the object is not sufficiently identificcl to be rendered 
certain, or that there is a general and positive rule of 
law prohibiting a putative father from making any 
{Provision for an afterborn child. 

If the question is intended to be argued on the first 
of these grounds, and the case of Earle Wilson (a) 
to be relied upon as the authority deciding the pre¬ 
sent, it is sufficient to shew that that case does not 

^ t 

apply, the words there <o such child or children as 
she,” t|ie person therein named, “ may happen to 
be enceint with by me,” implying a manifest uncer¬ 
tainty, which does not exist in the phrase adopted by 
this testator, who specifically describes the object of his 
bounty as the child wherewith Adrienne Maillet was at 
that time enceint. There is no doubt that an illegiti¬ 
mate child en venire sa mere is capable of being so 
fully described as to identify the object, (b) 

(а) 17 Ves. 528. sRoll’s Ab. 43.Tit.6rra«nf#, 

(б) Blodwcll V. Edwards, D. II. 
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Then, is an individual in the unfortunate situation 
of the present Plaintiff absolutely incapable of takings 
Under a bequest made while en vent%c sa merCy how¬ 
ever plainly pointed out as thi^object of it? In an¬ 
swer to* this question it is necessary to resort to the 
principle of law laid down by Lord Coke (a), that a 
bastard cannot take untH after he hath gained a name 
by reputation. But the cases cited in support of that 
doctrine are all cases of deed, not of devise; and, 
accordingly, in Wilkinson v. Adam (6), which was de¬ 
cided on the ground of intention, your Lordship ex¬ 
pressly considered the question as still left open, whe¬ 
ther those cases have necessarily established that no 
future illegitimate child can take under any description 
in a will (c). Deeds are to be construed according to 
the strict principles of law, which govern the construc¬ 
tion of wills only where a different intention is clearly 
exi:>ressed, and then the sole question must be, whe¬ 
ther the object of that intention is competently de¬ 
scribed. 


1816 . 

Gordon 

V. 

GoROOfiT* 


The case of Mctkam v. ihe Duke of Devon (d)mis the 
only case in which it is laid down that an illegitimate 
child not hi^cssc is incapable of taking b;^ will. But the 
very ground of l^ord Macclesfield'» judgment in that 
case shews its inapplicability to the present, it being 
founded expressly upon the policy of the law' to*discou- 
rage the immorality w hich consists in an illicit inter¬ 
course, therefore establishing that a testidor shall not 
be alloH'ed, in contemplation of such immoral act, to 
provide for the issue which may arise out of its com¬ 
mission. But here the immoral act is already com¬ 
plete, and the provision made by the testator is not in 


(c) p. 408. 

(d) ^P. Wms. 529. 


(a) Co. Litt. SO. 

(5) 1 Ves. & B. 422. 


L 
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V, 
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contemplation of its commission. The child, though 
unborn, is actually in esse/ the criminality which the 
law seeks to pre» ent is actually incurred; and the im¬ 
morality would be tenfold greater in leaving the inno¬ 
cent offspring of that illicit intercourse without a pro¬ 
vision, than in the act itself. Not only, indeed, does 
the policy of the law not prohibit, it imperatively de¬ 
mands, the making such a provision, and even compels 
the father, in certain cases, to do, for an illegitimate 
offspring while in ventre sa mere, that which he is not 
compellable to do for his legitimate offspring, namely, 
to give security for its maintenance. Shall he not, 
then, be admitted to do voluntarily that which he may 
otherwise be compelled to do by the magistrate ? 

In Earle v. Wilson, the Master •vf the Bolls laid 
down the rule, as established by the authority to which 
Liord Coke refers (a), and adopted by Lord Maccles- 
^eld, to be this; “ that a bastard cannot take as the 
“ issue of a particular person, until it has acquired the 
‘‘ reputation of being the child of that person, which 

cannot be before its birthand said, by a very re¬ 
fined distinction, that if the bequest had been to the 
“ natural child of which a particular woman was 
cciwt” (not adding, as in that case, the words hymef) 
“ without reference to any person as the father, there 
would'be no uncertainty in that bequest; biitprobabli/ 
it would he held good*"* 

In the present case there is no embarrassment like 
that which his Honour found in Earle v. Wilson. The 
expression whereas I have reason to believe, &c.” 
does not amount to an assertion of the subject of that 


(a) Blodwell v. Edwards, Moor, 430. 2 Rel. Ab. 43. 
Cro. El. §09. Noy, 355. 
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bplief, but is merely a statement of the reason which 

induced the testator to make this particular bequest. 

t 

Sir Samuel Romilly and JVetherell^ for the Defend- * 
ant, the* residuary legatee. 


1816. 


Gorpow 

V, 

Goupox. 


If the rule so often referred to be in fact, what it 
appears to be in terms, that name and reputation are 
necessary to render valid a bequest to an illegitimate 
child, it is clear that the present bequest cannot do. 
The case of Metham v. The Duke of Devon is express 
upon this subject. There the devise was to all the 
natural children” of the Duke by Mrs. Heneage ; and 
Lord Macclefield held that those only could take, who 
had acquired the reputation of« being such children 
before Ihe will wds made, and that the enquiry must 
therefore be, not who were in point of fact such child¬ 
ren, but who had acquired the reputation of being so 
before that period (o). 

The rule, therefore, requires that the parties must 
actually be born in order to be capable of takings; and, 
being laid down thus generally, it is of no consequence 
whether they are described as the offspring of the mo¬ 
ther, or of the putative father. It dods not proceed 
upon the uncertainty as to whose children they really 
are. All that was really known in the case before 
Lord Macclesfield was that Mrs. Heneage had children, 
some born before, others after, the date of the tes¬ 
tator's will. The difficulty of ascertaining whether 
the children were the Duke's children was as great 
with respect to the one class as to the other. There¬ 
fore it is evident that the case was governed by that 
positive rule which admits of no distinction arising out 
of particular circumstances. 

(«) 1 P. Wms. ubi supra, and see 1 Vcs. and B, 458, 

L2 
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Then, what is it thej rely upon in support of the 
present application ? On nothing but u dictum of the 
Master of the Itdils in the case of Earle v. Wilson^ 
which amounts to no ifiore than this; that there was in 
that case a distinction which rendered it unnecessary for 
him to decide it on the general principle. But, in 
reality, that case of Earle v. fVilson is a direct autho¬ 
rity against the point that is contended for in the pre¬ 
sent. In both, the testator gives to the child with 
which the woman is then cnccini, as the child of him the 
testator, and it Mould be a niiich more extraordinary 
refinement to find a distinction between the words 
used by the testator in that case and those employed 
by the present testatoi', than any that exists in the dis¬ 
tinction taken by the Master of the Rolls in the words 
attributed to him. The grround taken bv his itonour 
was this, that a man cannot give to an illegitimate 
child, as his own., until it is known to be, or has ac¬ 
quired a reputation of being, his. 

But, supposing siiclt a bequest ran be framed as to 
give to an illegitimate child yet unborn, still that be¬ 
quest must bo so framed as to avoid the dilTiculty 
arising in the tast; of JVihon v. Earle. It must d(*- 
scribe the child by rcdcron^e to the mother only ; any 
luentioq of the supposed father immediately opens all 
the uncertainty which is admitted to be fatal to such 
an endeavour. 

The T.ord Ch a x v. rr.i.o u. 

If the Avords in this case were these, ‘‘ Vl^hereas A. 
is now' pregnant by me,” this would imply a positive, 
assertion of a fact, the truth of which it cannot, on 
grounds of public policy, be suffered to sustain by evi¬ 
dence. But a man* may most conscientiously make use 
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ol* the terms adopted by this testator to denote his belief 1816. 
of a fact, and his intention to proceed, not upon the 
•tact itseitj but upon such his belief of it. No doubt Gordon 

where a man assigns certain positive reasons for giving Gordon. 

a legacy, if those reasons fail, tlfe legacy may be taken 
away. But here the testator has expressed the grounds 
upon which he acts to jie these : I believe that I am 
the father of the child with which this woman is now 
enceint. I may be mistaken; but I had rather run the 
risk of providing for a child that is not my own, than 
of incurring the guilt of leaving a child of mine with¬ 
out a provision. 


For the residuarij Tjegalce. 

Thi* same reagoning would have applied to Earle v. 
IVUsnn. Where a man uses the words “ I give to the 
child wherewith A. Ji. is cnceinl b^ me,” he cannot be 
taken, in fairness, as asserting any thing more posi¬ 
tively, as to a thing wdiich in its very nature must lie 
uncertain, tlian that he believes the child to be his. 

The argument* raised from the poor laws, ft is ob¬ 
vious, does not at all apply ; because the provision 
which they require is for tlie relief oF»the parish, not 
with reference to the individuals. 

Jfarty in reply. 

That which must he your Cordsln'p’s opini<^n in the 
present case is sufficiently to be collected from the 
words which fell from vour J^ordship in JVilJduson v. 
Adam («). “ 1 know no law against devising to the 

“ children of a woman, whether natural or not; as 
“ that creates no uncertainty. The difficulty arises 
“ upon a devise to the children ofa particular man by 


(f/) 1 Ves. k B. 446. 
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1816- 


Gosdon 

V. 

Gordon. 


‘‘ a woman to whom he is not married.” And again, 
“ The testator says that children, though not borri 
within six months after his death, shall take, ifborft 
“ within the longest period allowed for gestation ; and 
that is explained in such a way, tliat the devisees 
would take, whether his natural children or not; as 
“ he there describes them only as her children.” The 
case of Blodweli v. Edwards («), where we see the 
foundation of the doctrine, appears never to have been 
decided; and it goes only to the question whether 
there is a sufficient description to point out the indivi¬ 
dual. This was the single point in the case, the ques¬ 
tion of public policy on the ground of imntorality 
having nothing to do with it; for the parties there had 
acted most morally, and the difficulty arose on a doubt 
as to the validity of the marriage created subsequently 
to its solemnization (6). 


(A point was also raised, in argument, as to the 
operation of the codicil of 1813 as a republication of 
that of Noxsemher 1811, and the case of Arnold v. 
Preston (c), referred to as an authority aga^st its 
having that effect; but the Eord CArf^iceZ/'or’s judgment 
proceeded on the general ground only.) 

The Loud Chancellor. 


If I had been apprised that this case was intended 
to come under discussion to-day, 1 should have looked 
into Wilkinson v, Adam, which I will yet do before I 
decide it. I have no objection to the form in which 
this is brought before me, on motion ; but it is my wish 
to give not only my own opinion on it, but also that of 
the Judges who assisted me in the case referred to. 

(а) Ub. sup. case in Cro. Eliz. 509, 510, 

(б) See the report of this (c) 18 Vcs. 288. 
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As to the genera] question of disability, the Master 1816. 
of the Rolls appears to have thought that it is not im- 
possible to give efiectually a legacy to a child with Gorwon 

which an unmarried woman is, pregnant, but that Gordon. 

there is a difference between giving to that child as the 
child with which she is pregnant generally, and as 
being the child with which she is pregnant by a parti¬ 
cular man ; and the reason of the distinction is, that, 
in the latter case, you cannot try the fact whether it is, 
or is not, the child of the man so named in the will. 

Where, on the contrary, the gift is only to the child 
of the woman, there can be no uncertainty, no fact to 
be tried; and then arises the question whether, by the 
policy of the law, such a child is absolutely precluded 

from taking under any description whatever. 

« • 

I have gone a great way to persuade myself that 
Lord Cohe^ in the passage so often cited, did not mean, 
and that the cases referred to by him do not bear hiip 
out in meaning, to say, that this is the law on the sub¬ 
ject. 

Then there is another question, whether i;his case 
does not fall within the distinction taken by the Master 
of the Rolls in Earle v. Wilson; that fe, whether the 
words here made use of are not equivalent to the 
words, “ hij mef upon which that case was Qecided. 

In order to make out this, you must establish that it 
could not be the testator's intention that the child in 
question should take at all, unless it were his child. 

But is this construction necessary ? He has said, 

‘‘ Whereas I have reason to believe that A» B. is 
pregnant by me, I wish the child of which she is now 
pregnant to take, &c.and 1 am required to read 
this as if he had said, “ I wish child by A. B. to 
take, &c.” But is it contrary to conscience to suppose 
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that he rather meant to say this—” I have reason to 
believe that this woman’s child is my child ; but I had 
rather run the risk of providing for a child that may 
not be mine, than qf leaving my own child unpro¬ 
vided for. 1 state my belief as the motive of -this be¬ 
quest—”? 


Many cases may easily be imagined of the most 
dreadful difhculty, if the rule be admitted that no un¬ 
born illegitimate child can by possibility be provided 
for. Suppose a father suffering under the affliction of 
having an only daughter seduced, and afterwards 
abandoned and left pregnant by her seducer. Does 
the law impose upon him the additional affliction of 
being unable, in his |ast moments, to make any provi¬ 
sion for the unfortunate creature wlrich owes its being 
to that seduction ? What ground is there, in mo¬ 
rality, or in the policy of the law, that can justify 
6.iich a conclusion ? 


In Wilkinson v. Adam, the difficulty was this; there 
was no mode of trying the question. Where such a 
question is to be tried, the proof must at all times be 
very difficult; and, on grounds of evident policy, the 
law says very 1 ightly that you shall not be permitted 
to enter into any evidence upon it. You shall not be 
allowed* to prove whose the child is, but only whose it 
is reputed to be; and then it follows that the child 
must be born, for, until born, it has no reputation. 

That case, however, is not the present case. I shall 
say no more about this now, tlian that 1 think it a good 
legacy ; but I shall not decide without having other 
authority, besides my own impressions, to act upon. 
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The Lord Chancellor. 

■' There arc two questions in Ihis casp. 

Upon* the first'of these, which is the general ques¬ 
tion, I remain of my former opinion, that it is possible 
to hold, consistently witli the doctrine of Lord Co/re, 
that, if an illegitimate child en ventre sa mere is de¬ 
scribed so as to ascertain the object intended to be 
pointed out, it may take under that description. Then, 
W'ith regard to the application of that principle to the 
present case, 1 studiously abstain from expressing any 
opinion as to what it would be i^ the words w^ere, “ to mi/ 
child,” while I decide that, the words being only “ the 
child with which A. B. is now p!;egnant,” those words 
will do so as to gtve efl’cettothe intention in its favour. 
I have spoken to the Judges who assisted me with 
their opinion in Wilkinson v. Adam, and they concur 
with me in that which I at present deliver; so als^o 
does the Master of the Rolls, this being considered as 
not in any degree aftecting the principle of his decision 

in Earle v. Wilson. • 

« 

I repeat that this is not to be taken as governing 
either the question of what would bo my decision if the 
words were to my child,” or that wdiich would arise 
out of a bequest to an illegitimate child not duly un¬ 
born, but not in esse, even though it may be sufficiently 
pointed out as the child of a particular mother. 


1816 . 

Gordon 

V. 

Gordon. 
Feb. 0. 
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Feb. 8. GORDQN r. BERTRAM. 


Plaintiff filing 
a bill of revivor, 
after decree, 
and neglecting 
to revive, the 
Defendant, hav¬ 
ing answered, 
allowed to pro¬ 
ceed on the 
Plaintiflf’K bill. 


A fter decree, the Plaintiff filed a bill of revivor, 
to which the Defendant* put in his answer \ but 
no order to revive the suit had been obtained. The 
bill of revivor was filed on the 31st of October, and the 
answer put in on the 23rd of December following. 

The Defendant now moved that the Plaintiff might, 
within a week, obtain an order to revive, or, in default, 
that the suit might stand revived, from the time of 
making this application, without further order. 


t 




Horne, in support of the motion, produced the au¬ 
thority of Whitehear v. Hughes («), upon which The 
Lford Chancellor made the following order : 


“ That the Plaintiff do within a week after notice 
hereof obtain an order to revive the suit; but in de¬ 
fault of the Plaintiff’s obtaining such order within 
the time, then that the Defendant be at liberty to draw 
up the order to revive the suit.” 


After the expiration of the time allowed. Home 
again moved, upon affidavit of service, and that the 
Plaintiff had not obtained an order that the Defend>^ 
ant might be at liberty to draw up the order to revive 
the suit. 

Ordered accordingly. 


(a) 1 Dick. 283. 



CASESi IN CHANCERY. 


155 


1816. 


Ex par{e DYSTER in the Matter of MOLINE. Jan. 22,23. 


f /^N another point in this case, viz. whether a A swora 

V dormant partner is within the statute 21 Jac. I. broker of the 

c. 19., see 2 Rose, 256.) city of London 

entitled to prove 

The petitioner was a broker of the city of London ,* of 

^ j * debts arising 

and, to a debt sought to be proved by him under the transac* 

bankrupts commission, it was objected that, as such tions in which 

broker, he was precluded by his bond to the city in a he has been en.> 

penalty of £500, and by the oath t^ken upon his being gaged as princi- 

admitted a broker,•from trading as a principal; and pal, notwith- 

that, notwithstanding these obligations, he had had *'®'’ 

1 .L • • 1 strictiori in the 

joint dealings with the bankrupt, as a principal, upon g 

the balance of which transactions he claimed to prove.^ 

as aforesaid. The question now before the Court, jf jjg 

upon this petition, was, whether the policy of the law tensibly as 

will allow a debt to arise out of such transactions., broker in any of 

those specific 

By statute, 6 Ann. c. 16. ^4.; it is enacted “ that, transactions in 
“ from and after the determination of this present ses- ''^^*^** he was so 

“ sion of Parliament, all persons that shall act as principal such 

‘‘ brokers within the city of I^ondon and liberties acting is a grosa 

thereofj shall from time to time be admitted so to do fraud, in re- 

“ by the court of Mayor and Aldermen of the said city, spect of which 

for the time being, under such restrictions and limita- i*® obtain 

‘‘ tions for their honest and good behaviour as that remedy in a 

Court shall think fit and reasonable.” Court of Jus¬ 

tice. 

Therefore, in 

the present case, an enquiry directed, there being no direct charge 
affecting him in respect of such last mentioned dealings. 
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1816. In 1708j the year after this act passed, the Court of 

Mayor and Aldermen made certain rules and regula- 
D^stm.^ tions for the government of brokers, which have ever 
in the Matter of since been, and still are in force, and by virtue of 
M 01 . 1 NL. which every person, previous to his being admitted a 
broker, is required to enter into a bond to the Mayor, 
Commonalty and citizens of<Xondo», and also to take 
an oath, the forms of which are prescribed by the same 
rules and regulations, and arc, in substance, as follows: 


Condition of the bond. “ That the said A. B., for 
and during such time as he shall and doth continue in 
the said office and employment, shall and do well and 
faithfully execute and perform the same without fraud, 
covin, or deceit; and shall, upon every contract, bargain, 
or agreement by him made, declare and make known 
to such person or persons with whom such agreement 
is made the name or names of his principal or princi- 
j)als, either buyer or seller, if thereunto required, and 
shall keep a book or register, and therein truly and 
fairly enter all such contracts, bargains, and agree¬ 
ments, within three days at the farthest after making 
thereof, together with the names of all the respective 
principals for whom he buys or sells, and shall upon 
demand made'by any, or either of the parties buyer or 
seller concerned therein, produce and shew such entry 
to them or eitlier of fhem to manifest and prove the 
truth and certainty of such contracts and agreements, 
and for satisfaction of all such persons as shall doubt 
whether he is a lawful and sworn broker or not, shall, 
upon request, produce a medal of silver with his 
Majesty’s arms engraven on one side, and the arms of 
this city with his name on the other, and shall not, 
directly or indirectly, by himself or any other, deal for 
himself or any other broker in the exchange or remit¬ 
tance of money, or in buying any tally or tallies, order 
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pr orders, bill or bills, share or shares, or interest in any 
joint stock to be transferred or assigned to himself, or 
.any broker, or to any other in trust forliim or them, or 
in Inlying any goods, w'ares, or merchandizes, to barter 
and sell again upon his own account, or for his own or 
any other broker’s benefit or advantage, or to make any 
gain or profit in buying or selling any goods over and 
above the usual brokerage ; and shall and do discover 
and make known to the said Court of Mayor and 
Aldermen, in writing, the names and places of abode 
of all and every person and persons, as he shall know 
to use and exercise the said offi<:e or employment, not 
being thereunto duly authorized and empowered as 
aforesaid, within thirty days after his knowledge there¬ 
of^ and shall not employ any person under him to act 
as a broker within* the said city and liberties thereof, 
not being duly admitted as aforesaid, and shall not 
presume to meet and assemble in J^:Fcfiangc-al/n/y or 
other public passage or passages within this city and 
liberties thereof, other than upon the Roi/al Exchange^ 
to negotiate his business and affairs of exchange, to the 
annoyance or destruction of any of his Majesty’s* sub¬ 
jects, or any other, in their business or passage about 
their occasions.” , 


1816. 


Ex parte 
Dvster 

in the Matter of 
Moline. 


Forvi of oath. You shall sj^ncerely promise and 
swear, that you will truly and faithfully ex<?cute and 
perform the office and employment of a broker be¬ 
tween party and party in all things appertaining to 
the duty of the said office or employment, without 
fraud or collusion, to the best of your skill and 
knowledge.” 


The nature of the transactions in which tlie peti¬ 
tioner was engaged, after he had entered into the bond 
and taken the oath aforesaid, and while he still con- 
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1816. tinued in the office or employment of'a broker within 

_ the city of London and liberties thereof, and upon 

Ex parte , ...... ^ , j 

Dyster which the prayejf of his petition was founded, appeared _ 

in the Matter of upon affidavit to bf that, for many years previous to 
Moline. bankruptcy of Moline^ the petitioner was concerned 

with the bankrupt and another person, in a secret part¬ 
nership, in the purchase and sale of hides and skins ; 
and it was further sworn that, during the whole con¬ 
tinuance of such secret partnership, he bought and 
sold hides and skins on commission, as broker, and 


charged his employers a brokerage or commission on 
the sale or purchase thereof, although some of such 
goods were sold by him to the bankrupt on account of 
the said secret partnership. 


The sums for which the petitioner claimed td be en¬ 
titled to prove as debts arising out of the aforesaid 
transactions, amounted to upwards of £20,000. 


Sir Samuel Romillt/, Cooke, and Roupell, in support 
of the petition. 


If the present application is opposed at all, it must 
be, either on ^he ground that tlie transactions, in re¬ 
spect of which' relief is sought to be obtained, are posi¬ 
tively illegal, or that they are fraudulent and against 
conscience, and that, in either case, a Court of Justice 
will not interpose to give effect to a contract having 
such transactions for its foundation. 

If these transactions are illegal, they must be so in 
consequence of some direct statutory prohibition ; but 
no such statute can be produced, nor is there a single 
judicial decision in support of the allegation. If it be 
said that the regulation made by the city of London 
amounts to a legislative enactment, as being in pursu¬ 
ance of a power vested in the city by an act of the legis- 
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lature, it must be first seen what is the nature and ex¬ 
tent of the authority actually given to the city by the 
statute of Anne. By attending to th? recital of that 
statute, then, it will be made mginifest that it was in¬ 
tended as a mere revenue law. It recites, for the pur¬ 
pose of repealing, a former act of Parliament (16 Jac. I. 
c. 19.) entitled “ An act for the well garbling of spices;” 
and, proceeding to abolish the office of garbler of spices 
under that act, provides that, from that time forward, 
** all persons that shall act as brokers within the city 
of London and liberties thereof, shall from time to time 
be admitted so to do by the Court of Mayor and Aider- 
men of the said city lor the time being, under such re¬ 
strictions and limitations for their honest and good be¬ 
haviour as that Court shall think fit and reasonable, 
and shall, upon such their admission,” pay certain fees 
to the Chamberlain of the city and otherwise as therein 
prescribed, to be applied, in the first place, towards 
making a compensation to the then holder of the office 
so to be abolished, and afterwards to go to, and be 
enjoyed by, the said Mayor and Commonalty and 
citizens” of London, A penalty is then laid upon all 
persons from thenceforward taking upon themselves to 
act as brokers without being admitted as aforesaid (a). 
It is evident, from the whole tenor of this statute, that 
its object was to secure to the city of London certain 
pecuniary advantages by way of compensation for the 
office which was thereby abolished. The city has no 
power to constitute that an illegal transaction which 
the legislature has not declared to be illegal. Such a 
restriction, it is easy to shew, would be contrary to the 
whole course of our commercial policy, considere4 in 
any other light than that of a mere contract between 
individuals not to do a particular act, except under 


1816. 


Ex parte 
Dystcr 

ill tlie Matter of 
Moline. 


(a) Stat. 6 Ann. c. 16. k 4 and 5. 
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Ex parte 
DygTEK 

in the IVI alter of 
Mouse. 


certain conditions. Then the character of a city 
broker is not different from that of a private fecto^. 
The factor is b<jaind by certain obligations entered iftto 
with his employer. ,Biit the Court will not refuse its 
interference in transactions between the factor and a 
third person, because those transactions are contrary 
to the obligations so enterod® into. The employer has 
his remedy, secured by the contract, for the breach of 
those obligations; but the breach of them does not af¬ 
fect the rights of the parties in any other respect than 
as between one another. So, here, a bond is entered 
into, and the city of London has a right to maintain an 
action for the breach of its conditions. Suppose, upon 
a dissolution of partnership, one of the partners to 
enter into a covenant with the others not to exercise 
the same trade wititin a given distance of the place 
where the partnership has been carried on. Would 
this covenant deprive him of all right to recover, as 
/igainst third parties, in respect of dealings carried on 
in violation of his covenant? So, the city London 
may make what regulations they please as to the terms 
of a contract between itself and its own individual mem¬ 
bers; but those regulations can never constitute, or 

form any part of, the law of the land. 

< 

t. 


Then with regard to the objection on the ground of 
the transactions being unconscientioiis or fraudulent, 
and therefore not relievable. No particular act of 
dishonesty is charged against this individual. It is 
not pretended that, in any instance, he has taken 
advantage of his situation as broker to gain an unfair 
profit in the way of his trade by artifice or misrepre¬ 
sentation. The charge of fraud stands on the mere 
ground of its being inconsistent with his duty, as a 
broker, to carry on business as a merchant. It is in¬ 
consistent with his duty so to do, in consequence of a 
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positive engagement to the contrary entered into with 
the city of London^ confirmed by an oath truly and 
• faithfully to execute the office of a M}roker between 
party and party, .in all things appertaining to his duty 
as such broker. In the first place, the city of London 
has no right to impose such an oath. The statute, au¬ 
thorizing the city to make regulations, gives no au¬ 
thority for enforcing those regulations by an oath. 
The oath is, therefore, merely voluntary, and such as 
the law cannot judicially notice. But, in the next 
place, how has this person acted in violation of his 
oath ? It is not alleged that he has not conducted him¬ 
self in his office truly and faithfully as between party and 
party. Whatever fraud there may be in this transac¬ 
tion, r^sts entirely with the banki'upt, seeking to elude 
a just demand by setting up an unjust and dishonest 
objection. If any third person had been defrauded by 
this broker, the transaction might have been impeached 
on the ground of fraud, and that, whether an oath had 
been taken to the contrary, or not. Suppose, by arti¬ 
cles of partnership, a party binds himself not to carry 
on trade except for the benefit of the partnership, and 
the parties take it upon themselves to enforce this ob¬ 
ligation by an oath; can the Court act*upon an oath 
taken under such circumstances (a) ? 



Ex Parte 
Dyster 

In the Matter of 
Moline. 


(a) la the course of the 
argument for the petitioner, 
a decree made in the case of 
Marsh V. Blakeslify at the 
Rolls, November 30, 1812, 
was produced, by which it 
appeared that the Plaintiffs 
(who were wool-brokers 
within the city of London} 
by their bill, praying an ac¬ 


count against the Defendants 
(who were Blackwell - hall 
factors) in respect of the fol¬ 
lowing transactions, stated an 
agreement made and entered 
into between the Plaintiffs 
and Defendants, that, as 
any parcels of wools of- 
fered in the market, on. 
which a profit might be 
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1816. Hart, Bell, and J/o»tag-u, for the assignees. 


Ex Parte 
Dysteb, 

In the Matter of 
Moline. 


The objection/to this demand is that the debt claimed 
is not proveable, as arising out of an illegal transac- 


“ expected, the same should 
be purchased on account 
of the Defendants, and 
that, on any resales there- 
‘‘ of which the Plaintiffs 
** should make, the piofit or 
loss should be shared be- 
‘‘ tween the Plaintiffs and the 
‘‘ Defendants.” That the 
Plaintiffs afterwards advanc- 

t 

ed the sum of ^5000 to the 
Defendants upon condition of 
being admitted, as partners, 
to one-third of the profits of 
their trade as Blackrxell-haU 
factors; the woolsboughtand 
sold not to be considered as 

e 

part of the trade, but the 
profits thereon to be divided 
as before. The bill then 
staled considerable purchases 
of wools to have been rnadn 
by the Plaintiffs for the De¬ 
fendants, in respect of whicli 
they had advanced upwards 
of £10,000, which tlic Dc- 
fendantshadsubsequently re¬ 
paid, but had not accounted 
for the profits made upon the 
re-sales of the wools so pur¬ 
chased, which profits, the 
bill charged, amounted to 


Jll9,859, to one half of 
which the Plaintiffs claimed 
to be entitled under the 
agreement. 

The Defendants, by their 
answer, among other grounds 
of defence, insisted that the 
business of w'ool-brolicrs car¬ 
ried on by the Plaintiffs con¬ 
sisted in buying and selling of 
wools on account of other 
persons, and that those who 
act as such brokers within 
the city of London, are re¬ 
stricted by a bond given by 
them to the Lord Mayor of 
the said city, and by an oath 
which they take on obtaining 
a licence from the Lord 
Mayor and Aldermen to act 
as brokers within tlic same 
city, from buying and selling 

ools in their own names and 
on flieir ow'n accounts. 

liy (he decree it w'as re¬ 
ferred to tlie Master to take 
an account of the dealings 
and transactions between the 
Plaintiffs and Defendants re¬ 
specting the several matters 
in the pleadings mentioned, 
and to enquire and state to 
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tion; and the illegality of the transaction consists in 
this, that Duster, being ostensibly a^roker, has really 
acted as a principal. 

First, Could lie have been entitled to recover on 
such a transaction, setting aside the statute of Anne 
and the regulations of the city of London^ 


1610 . 

Ex Parte 
Dysteh 

In the Matter of 
Molixe. 


Secondly, If so, is he deprived of his right to re¬ 
cover by the effect of those prohibitions ? 


Another point has been raised in argument, that, 
supposing he could not recover against third persons, 
still this constitutes no ground of resistance to a claim 
as against his partner in respect of partnership deal¬ 
ings. But the answer to this question depends upon 
the preceding; for, if the claim arises out of an illegal 
transaction, the Court will give no assistance to a con¬ 
tract w hich tempts to a transgression of the law. Mills 
V. Brooks (a), Aubert v. AIa%e (6), Knowles v. Haugh^ 
ton (c), Cousins v. Smith (d). 

The question, then, resolves itself into this. Does 
the present claim arise out of an illegal transaction ? 


the Court in what shares and 
[iroportions the several par¬ 
ties were entitled to the pro¬ 
fits arising from the several 
transactions in the bill men¬ 
tioned. 

On the other side, this 
case was not admitted to be 
of any authority, inasmuch 
as it does not appear that the 


objection made by thdanswer 
was brought forward in such 
a way as to be taken into 
consideration by his Honour 
in pronouncing his judgment. 

(а) 3 Ves. 612. 

(б) 2 Bos. and Pull. 271. 

(c) 11 Ves. 168. 

(d) 13 Ves. 542. 
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Ex Parte 
Dyster 

In the Matter of 
Moline. 


If a partnership were formed with a wiew of the 
parties enriching ^einselves by deceiving others, such, 
a partnership would be clearly illegal. 1 do not say, 
in this case, that a broker cannot deal as a principal, 
but that he cannot be permitted to hold himself out to 
the wofld as a broker, being i.n fact a principal; and 
that a partnership bottomed on such an understanding 
must be void. Dealings of this description cannot be 
reasonable or fair, regard being had to the expecta¬ 
tions under which a broker is employed. In dealing 
with a proprietor, the party is aware of the colour 
which interest is iikely to lend to the subject under 
discussion; but, in dealing with a broker, he l^nows he 
is not only entitled to impartial advice, but that it is the 
interest of him whom he consults to advise imparj^ially; 
and the practical efiect of discovering that, instead of 
broker, he is in fact a principal, would be to withdraw 
his confidence altogether. 


The present case, however, does not rest upon ab.^ 
stract , principle. I'he petitioner is a broker of the 
city of London^ and, as such, is restrained by positive 

law from acting as a principal. 

« 

« 

The statute (a) provides that persons shall be ad. 
mitted to act as brokers under such restrictions and 
limitations for their honest and good behaviour as the 
Court of Mayor and Aldermen shall think fit and rea¬ 
sonable. The questions under this act are three. 1st, 
Can the legislature give, or, Sndly, has the legislature 
given, to the Court of Mayor and Aldermen, a power 
to prevent such transactions as these ? 3rdly^ If the 
legislature has given, has the Court of Mayor and 
Aldermen exercised, the power ? 


(a) 7 Ann. c. 16. § 4. 

a 
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That the Legislature can give such a power is evi¬ 
denced by a number of instances, as in the cases of in¬ 
closure and turnpike acts, and tho^ enacting discre¬ 
tionary punishments. In many cases it is absolutely 
necessary for the Legislature to repose such a discre¬ 
tionary power somewhere. 


1816. 

Ex Parte 
Dyster 

lathe Matter of 
Moline. 


Then it is impossible to find words more strong than 
in this case, to shew that the Legislature has in fact 
given the power which it is certainly able to give, and 
which the urgency of the case demands. It is im¬ 
possible to maintain that this statute is a mere re¬ 
venue law. A part of it, indeed, relates to pecu¬ 
niary compensation; but what have the words, ‘‘ Such 
regulations as the court shall think fit, for their 
honest and goo*d behaviour,” to do with pecuniary 
compensation ? How can it be said that this is analo¬ 
gous to those cases in which a person is merely liable 
to undergo the penalty of his bond for the breach*of 
it ? As in the supposed case of an outgoing partner 
who covenants not to exercise the trade within certain 
limits? That is a-mere private question between the 
parties themselves; attended with no deception on the 
public, no intention to mislead either buyer or seller; 
and the parties have accordingly fixed that which they 
consider to be a sufficient indemnity for the pon-per- 
formance of the condition. The present case is wholly 
different. The broker is a servant of the public. The 
object of the Legislature is to prevent double dealing, 
to generate confidence in the minds of his employer, 
and to preserve untainted evidence. The Court of 
Mayor and Aldermen have executed the power in the 
same spirit in which it w^s given them. The requi¬ 
sites of the bond, which are in themselves very reason¬ 
able and strictly conformable to the objects in view> 
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1816 . arcj among other things, that the obligee shall not bur 
or sell on his own account either directly or indirectly; 
oath, wliidi is faithfully to discharge his duty, is 
IntheMatter of imposed in aid of the bond as an additional obligation. 

Moline. Where is his duty to be found? In the bond. The 
bond informs the broker in direct terms what his duty 
is; and the oath has, therpfoi%, immediate reference 
to, and is completely explained by, the bond (a). 


(a) In this part of the ar¬ 
gument, Montagu referred to 
the printed report of a case, 
Brooke Gut/^ at Nisi Prius^ 
April 28, 1802, before Mr. 
J. 6rrose and a special jury 
of London merchants, for a 
libel. The alleged libel con¬ 
sisted in a letter published 
by the Defendant, wherein 
he charged the Plaintiff (who 
was a wool-broker in the 
City) with having made cer¬ 
tain illegal profits on wool 
sold by him in that capacity ; 
and it contair^•d, among 
others, the folloM’ing remark¬ 
able parage relative lo«i;he 
supposed duties of a city- 
broker : 

I found that certain cau¬ 
tions and regulations are 
established for the admission 
of brokers, and for their con¬ 
duct in that situation; parti¬ 


cularly, that, before a broker 
can be admitted to act, he 
must petition the Court of 
Aldermen, and his petition 
must be signed by three al¬ 
dermen arid twelve respect¬ 
able inhabitants of L:mdofi, 
stating that he is of /air cha¬ 
racter^ and of sufficient abi¬ 
lities to act as a broker. The 
party then enters into a bond 
that he will faithfully execute 
the duties of his employment, 
without covin, or de¬ 
ceit; and, among other re¬ 
gulations, ‘ that he will not, 
&c («).’ Having executed 
this bond, an oath is admi¬ 
nistered to him before the 
Lord Mayor or presiding 
Magistrate at the next Court 
of Aldermen, in the form fol¬ 
lowing (fi). It appears, then, 
that your duty, as a broker, 
is to settle the price of the 


(j») Ante, p. 156. 


(h) Ante, p. 157. 
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. Then, if these regulations are such as the Court of 
Mayor and Aldermen had the power to enact, and 
which they have enacted accordin^y, have they, in 
truth, been viol^ited by this petitioner ? 


1816. 


Ex Purtc 
DysTiK 

In the Mattt r of 
Moline. 


commodity between party 
and party, for which you "o- 
ceive a brokerage, or fixed 
commission, and that you are 
not at liberty to traffic on 
your n aceouni. Having 
<hus asreri iim d hat 1 tie du¬ 
ties of a broke' are, and that 
he is bound by tlie. most awful 
and s^lcnn pledge, that is 
known in civilized society, 
to keep men faithful toge¬ 
ther; and that you had c.ome 
under those obligations, and 
continued to pay foi the pri¬ 
vilege of exercising tlu funr- 
lions of that office,, I fi .t 
astonished at the recollection 
of what 1 have before staled 
to have heard, but what 1 
afterwards learned totally 
confounded me. I found that 
it was generally supposed 
that you had been for many 
years availing yourself of the 
advantage which the solem¬ 
nity of an oath deters all ho~ 
nest men from, and been 
acting as a wool-broker and 
merchant in the same in¬ 
stance j that you had been 


connected w ith several mer¬ 
chants in the wool trade, in 
the purchase and sale of the 
a'-ticle: to one gentleman I 
was introduced, who in the 
most candid manner informed 
me that for several years he 
had bought and sold Spanish 
wool, on joint account with 
you* nnd, to satisfy me of 
the fact, he shewed me his 
books of account, whereby 
it appeared you had regularly 
divided the profits with him 
for a number of years, iu va¬ 
rious purchases and sales. Jn 
the course of convdVsation 
ho said, when he was in Ilol- 
l.tiid, you recommended him 
to purchase* all the wool ha 
could, on jjour joint account^ 
and to send it to ^hondon, 
and that you, in the mean 
time, would raise the market 
here ;—that ho accordingly 
did make purchases, and that 
you shared the profits with 
him.” 

Mr. Justice Grose^ in his 
address to the jury on sum¬ 
ming up the evidence, used 
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by him he shall declare the name of his principal, buyer 
Dysteh seller. So fari^rora doing this; instead of declaring 

In the Matter of himself to be the principal, he has come forward in a 
Moline. character which, primd facie, excludes the notion of 
his being principal. He has come forward as broker; 
and, by so doing, has declared to the world that Mo~ 
line is the only person interested, and that he has him¬ 
self nothing to do with the transaction, except as 
broker merely. Next, he is required to keep a book, 
and therein enter all contracts, with the names of all 


the respective principals, within three days respec¬ 
tively after the meeting thereof. Now Dyster^s name 
does not once appear in his books as a principal. Mo- 
line is the buyer, Moline the seller, and Duster stands 
forth as broker only. Lastly, he sh^l not, eitHfer di¬ 
rectly or indirectly, buy or sell on his own account. 
He has done both: and the question is, shall he be 
allowed to reap the fruit of so shameful a violation of 
his positive duty? This illegal partnership has existed 
for a long series of years, and would still have existed 
but for the bankruptcy which caused a discovery of the 


the following words in refer- 
ence to this prihted letter. 

I think this paper is a most 
excellent' treatise upon Ihe 
duty of a broker. Whether 
the Plaintitf is to continue a 
broker or not, I do not know; 
but if be is, 1 wish he would 
read it, and attend to it, 
every day of his life. For 
better observations on the 
duty of a broker, on his oath, 
on Ms bond, and upon every 


thing which he ought to do, 
and some things which he 
ought not to do, I am sure 1 
never read.” 

The Jury found a verdict 
for the Defendant; and the 
Court of Mayor and Alder¬ 
men afterwards brought an 
action in K. B. against the 
Plaintiff for a forfeiture of 
his bond, in which he suf¬ 
fered judgment to go by de¬ 
fault. 
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whole transaction. It now turns out, in consequence 
of ‘this involuntary disclosure, that not one entry in 
the books is true, and that both bon^ and oath have 
proved an inadequate restraint upan these fraudulent 
dcaling^S; 

Sir Samuel Itomilly^ in reply. 

This case has been argued on two distinct grounds; 
first, on that of a positive law prohibiting these trans¬ 
actions ; secondly, on that of their being contrary to 
moral principle. It must be observed tliat this restric¬ 
tion is considered in the light of a bye-law, having the 
force of a statutory enactment. If so, it is merely 
local; and it would be difficulty to shew, if it were 
meanUto put down transactions immoral in their na¬ 
ture, or if it were declaratory of the common law of 
the land, how it came to be confined to the City of 
London. To put it at the highest, it amounts to no 
more than this; it declares that no man shall bo ad¬ 
mitted to act as a broker except at the will of the City 
of London, and that, when so admitted, he shajl exe¬ 
cute this bond. Th’is is the security which they require 
to be given. They have therefore chosen their own 
remedy, and may resort to it by enforcing the penalty 
of the bond in every case of infraction. 

Next, with regard to the oath imposed. The easi¬ 
ness with which such oaths are violated is indeed a 
matter of serious and painful consideration, and yet 
the violation of them is of every day’s occurrence. In 
the instance of this particular oath, there is not a 
broker in the City of London who is not perjured, at 
least according to the construction now put upon it; 
for, if the oath has reference to the bond, then every 


1 B 16 * 


Ex Parte 
Dyster 

Id the Matter of 
Mounb. 
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Ex Parte 
DySTEK. 

In the Matter of 
Moline. 


man is perjured, who, being admitted as broker, has 

made a single bargain any where but oh the Ro^al 

_ • 

Exchange, or wfio has not made the prescribed entry 

in his books, within three days after the bargain con¬ 
cluded. But this is a rigorous and not a nfecessary 
construction. In substance, all that the broker has 
sworn is not to defraud his employers. If he does this, 
either by concealment or by misrepresentation, he 
really violates his oath; but not otherwise. 


The question then is, whether, this being an act 
which Dj/ster has singly taken upon himself not to 
commit, that constitutes such an illegal contract as the 
Court will refuse to lend its assistance in carrying into 
effect even against a third person, who endeavours to 
protect himself against a just demand*by raising so dis¬ 
honest an objection; a third person, who has himself 
been privy to the illegal dealing; and an objection, 
which, if suffered to prevail, must be admitted to the 
extent that a broker, bringing an action to recover his 
brokerage, cannot succeed if it can be shewn that he 
has in any one instance infringed the conditions of his 
bond. 


The ground of immorality, independent of positive 
law, is still more absiird in its consequences than the 
former. A man shall not be suffered to hold out false 
colours; so that, if a tradesman advertises his shop as 
the cheapest shop in London, and in a single instance 
does not sell according to the strict letter of the ad¬ 
vertisement, he shall not be able to recover his debts 
against any person with whom he has had any dealings 
whatever. The question here is not what is the effect 
of these dealings as between a broker and his em¬ 
ployers, nor even as between partners in the same bu- 
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siness in which one acts as a broker; but it is between 
pai^ners in other transactions and in different parts of 
the kingdom. Besides, a part of th^ debts which is 
claimed to be proved, consists npt of the profits of 
trade, but of mere money balances. 


1816. 


Ejc Parte 
Dystee 

In the Matter of 
MoxaNE. 


The Lord ChancelloIk, 

The first question is, whether this case is to be de¬ 
cided on general principles, or merely upon the duty 
of a broker as prescribed by the City’s regnlations. If 
on tlie former, it is contended that this is the case of a 
person holding himself out, in a number of buying and 
selling transactions, as an impartial, disinterested ad¬ 
viser, when in truth he is a party having a concealed 
interest in the matters on which he advises. But if it 
is to depend merely on the City’s regulations, and 
supposing that there is no more in the case than, as it 
is pretended, a mere bond given to the City not to en'- 
gage ill these dealings, I must hold that there is no 
ground for saying that he shall not recover from hi i 
creditors because he has forfeited his bond. If i^ shall 
turn out, however, that that bond was introduced by 
virtue of some legislative enactments, as I suspect to 
be the case, the true question will be* whether this 
species of trading is or is not virtually prohibited by 
the Legislature ; and in this view of the case il is ne¬ 
cessary to look into and examine the City records, and 
the statutes relative to brokers, passed previously to 
the act of Queen Anne, in order to see how far these 
regulations of the City of London are mere substantive 
regulations, or are in pursuance, and according to 
the known intent, of the Legislature, in passing that 
statute. 


It is very singular, and hardly to be supposed, that 
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I8r6. this point was entirely overlooked in the case whiclr 

has been referred to on the part of the Petitioner (a). 
Ex Pane ^ ^ 

Dyster ** 

In the Matter of , 

Moline. ——————— 

Feb. 8 . The Lord Chancellor. 

The objection made to the proof of this debt on the 
g;round that the petitioner is a City of London broker, 
has been stated two ways; first, that he is, as such 
broker, positively prohibited from engaging in those 
transactions in respect of which his claim is made 
secondly, that, if not positively prohibited, still the 

transactions are of such a nature as a Court of Justice 

« 

will not aid. , ^ 

If the objection were confined to this latter branch 
of the argument, it would be necessary to* direct an 
enquiry into these transactions; for there is nothing on 
the face of the present proceedings which imports that 
he was actually a principal in those very dealings in 
which he was ostensibly concerned as a broker. If 
that fact were distinctly brought before me, 1 should 
have no hesitation in saying that no action could be 
maintained in respect of those transactions, inasmuch 
as they^ clearly amount to a fraud. 

On the other point, if it could be made out that the 
law of the land has positively prohibited a broker from 
trading, there would be no more difficulty than in the 
first view of the case. It is clear that the Courts will 
give no assistance towards enforcing a remedy on an 
illegal contract. 


(a) Marsh IF, Bltdcesty^ ante, note (a) p. 161 . 
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The true question in this case is, Has the law of the 
land prohibited these transactions ? 

In this view of .the case, I havtf thought it necessary 
to furnish myself with the records of the city oi London 
for the purpose of ascertaining what are the precise re¬ 
strictions upon theoifice in question, and 1 have looked 
into the statutes from the earliest period (a). Upon 


1816. 

Ex Parte 
Dystek 

In the Matter of 
Moline. 


(a) The statutes, which 
were referred to, and cited 
in succession by the Lord 
Chancellor^ are the following: 

1. Stat. Civitatis London: 
13 Edw. I. stat. 5. 

Ne nul ahrocour ne seit 
denz la citee forceaus qe soent 
receuz e jures devant le gar- 
deyn ouMeyre e Aldermans.’' 

2. Stat. 1 Jac. I. c. 21. 
entitled An act against 
brokers,” reciting the manner 
of admitting brokers by the 
Mayor and Aldermen, pur¬ 
suant to the statute of Lou¬ 
don, and an oath taken by 
them on admission to use 
and demean themselves up¬ 
rightly and faithfully between 
merchant English and mer¬ 
chant sirangers, and trades, 
men, in the contriving, mak¬ 
ing, and concluding bargains 
and contracts to be made be¬ 
tween them concerning their 
wares and merchandizes to 


be bought and sold, and con¬ 
tracted for within the city of 
London, and monies to be 
taken up by exchange be¬ 
tween such merchant and 
merclfants, and tradesmen.” 

3. Stat. Sand 9 Will. III. 
c. 32., (continued for seren 
years by another statute, 11 
and 12 Will. Ill.c.13, and af¬ 
terwards suffered to expire), 
by which it was enacted^ 
among other things, that no 
broker should act within the 
limits of the^city of London, 
W'ithout bein| licensed by the 
Court of Mayor and Alder- 
men*j that, after b6ing ad¬ 
mitted, he should take an 
oath, the purport of which is 
“ that he will truly and faith¬ 
fully execute and perform the 
office and employment of a 
broker between party and 
party, in all things apper¬ 
taining to the duty of the 
said office, without fraud or 
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1816. 

Ex Parte 
Dtster 


the general result of this examination, I think it was 
clearly the intention of all these provisions, (call them 
restrictions, limitations, regulations, or by whatever 


In the Matter of name is thought most suitable,) founded upon a most 
Moline. obvious policy, to prevent the broker from trading on 


his own account. The object of them, however, is 


foreign to the present point, which depends entirely 
upon what is the consequence, in point of law, of a 
city broker so trading. 


Are these consequences merely confined to the 
penalty of the bond, and dismissal from his office ? Or 
do they extend to create a disability to sustain an 
action in respect of these prohibited dealings ? 

In general cvises there is no doubt that a man may 
bind himself not to do a particular act, and yet, if he 
does that act, is not prevented from maintaining an 
action in respect of matters arising out of the act so 
committed. As, for instance, a trader who covenants 
not to exercise his trade within five miles of Ltondon, 
cannot do a more dishonest thing than to trade in vio¬ 
lation of that covenant; nevertheless the law of the 
land has not prf^hibited him. He knows he is liable to 


eollubiong to the best of‘his it is observable that the oath 
skill and knowledge, and ac- thereby prescribed («) con- 
cording to the tenor and pur- lines the duty of the broker 
port of the said actand to his acting j'airly and ho~ 
should subscribe a bond, the nestly bcticeen party mid 
form of which is tlierdn also without any express 

'>pecified. reference to the mode of act- 

4, Stat. 6 Ann. c. 16., at ing, like the former, oaths, 
present in force, as to which 

(«) Ante, p. 157. 
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forfeiture, and if he chuses to incur the penalty of his 
covenant, he may legally do so. In like manner, a 
freeman may be liable to be disfran\;hiscd for a parti¬ 
cular act, which act may, notwithstanding, be rendered 
the foundation oT an action. 

It appears to me, in the present case, that the city of 
London has not, iotidem verbis, prohibited a broker 
from trading. They hav(‘ said that, if a broker shall 
trade, he shall incur a penalty by so doing ; but there 
is an end. 

With respect to the oath, the fair construction of 
that is, between party and party, with reference to 
what particular acts, it imposes the obligation to be 
faithfal in performing this office. If he is bold enough 
to incur the consequence of a violation of his oath, 
there is no authority to prevent him from so doing. 

Upon the general view of this question, then, I do 
not think that the ground now taken will afford the 
means of successfully resisting the claims of the peti¬ 
tioner. If a broker of the city of London trades for him¬ 
self, openly and in public, he does that \yhich the policy 
of every legislative enactment meant to prohibit. If 
he mixes in a transaction, in whjch he is ostensibly th^^ 
broker, but really a buyer or seller, this is a gross 
fraud; but this is a case not now before me, and there 
must be an enquiry to see whether that allegation can 
be supported. But, as to the question with the city of 
London, they have not said. You shall not trade. They 
have said only. If you trade, we will dismiss you; and 
this, I think, they have a right to do. Therefore he i? 
prohibited sub rnodo only; but he has not done that 
which the law will consider as being incapable of being 
made the ground for supporting an action. 


1S16. 


Ex Parte 
Dyster 

lu the Matter of 
Moline, 
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I aWy therefore^ of opinion that this ground of ob- 

Ex Parie debt will not suffice. W iib reg^ard to 

Dyster other, you m'ay have an enquiry whether, in any 

In Matter of and what transaction^, on which the |)etitioner's pre¬ 

sent demands are founded, he has really been the 
buyer or seller, while he ostensibly acted as broker. 


Feh, 15. Ex parte GOLDIE in the Matter of GOLDIE, (a) 

A bankrupt day of November^ 1815, the petitioner 

in custody pre- having been previously arrested for large sums of 
viously to the surrendered himself to the Kins's Bench 

commission is P^son in discharge of his bail; and, on the 30th of Octo^ 
not privileged 1815, a commission of bankrupt issued against him; 

against subse- but, owing to the difficulty of proving the bankruptcy, it 
quent detainers, was not opened until the 18th of November^ 1815. The 
petitioner surrendered and obtained his protection from 
the commissioners. Subsequently to this, a detainer 
was lodged against the petitioner at the suit of creditors 
for £1500 and upwards, and it was alleged that the 
object of the parties, in lodging these detainers, was to 
prevent the petitioner bailing the actions wherein he 
had previously surrendered himself, and that, if the 
petitioner was relieved from the detainers, he could 
obtain the benefit of the rules as to the original arrests, 
and, farther, could procure bail and obtain his liberty. 

The question was, whether under the statute 5 Geo. 
II. c. SO, § 5., the bankrupt was entitled to be dis¬ 
charged from these detainers, the section providing that 
the bankrupt should be free from arrest, restraint, 


(a) Ex Relatione, 
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or imprisonment^ provided he was not in custody at 

the time of his surrender. 

** • 

It was argued, in support of the? petition, that the in¬ 
tention of the legislature, collected from all the statutes 
constituting the law of bankruptcy, was that the bank¬ 
rupt should be protected from tJie arrest and imprison¬ 
ment at the instance of all creditors, except of those 
at whose suit he was in custody, prior to the granting 
of his protection—^that a right to detain could not exist 
where there was not a right to arrest; and here it 
could not be maintained, that if the bankrupt had suc¬ 
ceeded in lilrerating himself upon bail before tlicf^ de¬ 
tainers had been lodged, the detaining creditor would 
have been authorized in arresting.* 


ISlff. 


jEjp parte 
Goume 

In the Matter of 
Goldie. 


On the other side, the express terms of the section 
of the statute were relied on, tiiat whatever might Itave 
been the intention of the legislature, quod voluit non 
dixit. There w'as not any promulgation of an inten¬ 
tion, which a Court of Justice could recognize. 


The Lord CuaxcelIiOR 

t 

Coincided in that view of the case, and declined to 
make any order. 


Sir Samuel Romill^ and Jlose^ in support of the 
petition. 


Hart and Ileald^ for the respondents. 


N 
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Rolls. 

Eeb. 17. 

Legacy to A. 
of 12000, and 
to B. of ^4000, 
the latter sum 
directed to be 
paid out of 
money in the 
hands of the 
testator’s agent. 
At the time of 
testator’s death 
there was a suf- 
£cient fund in 
the agent’s 
hands to answer 
this legacy; but 
the general as¬ 
sets did not ex¬ 
tend to the pay¬ 
ment of both. 
I-iegatee of the 
£4000 held en¬ 
titled to be paid 
by priority. 


ACTON t). ACTON. 

J^o/in Edward Acton, Bart, by codicil to his 
^ will, bequeathed as a portion to his daughter the 
Defendant Elizabeth Acton ^12000, and to his niece 
Isabella Acton £4000, directing that the said sum of 
£4000 should be paid out of the money in his banker’s 
or agent's hands in England. 

At the time of the testator’s death, there was a sum 
of money in the hands of his agent, exceeding the sum 
of ^04000 ; but the whole amount of his personal pro¬ 
perty, after payment of debts and specific legacies given 
by the will, was not sufficient to discharge bath the 
legacies mentioned in the codicil. 

The question was, whether the legacy of £4000 
ought to be paid in full, or whether the fund in the 
hands of the executors ought to be apportioned be¬ 
tween the two legatees named in the codicil. 

Ileald, for the Defendant, Elizabeth, relied on the 
distinction talten in the case of The Attornei/ General 
V. Parkin (a), between the gift of a sura due on a given 
security, or out of a p'hrticular fund, and the gift of the 
security or fund itself; a distinction which, though over¬ 
ruled by Lord Thurlow in Ashburner v. McGuire (b), 
has been again made, and fully recognised, in the later 
cases (c). Suppose the agent in this case had been a 
bankrupt; it is not to be imagined that the testator 

(а) Amb. 566. 4 Ves. 748. Fryer v. Mor- 

(б) 2 Bro. 108. ris, 9 Ves. 360. and see GiU 

(c) Roberts v. Pococke, 4 laume v, Adderley, 15 Ves. 

Ves. 150. Kirby t. Potter, 384. 
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mennt the legacy to depend upon such a contingency, 
jfic could hot have intended that it should be altogether 
"lost, provided there was no fund itf the hands of his 
banker or agent to answer it. • Then, if this legatee 
would’have had the benefit, in the case supposed, of 
such a construction as that the legacy is not specific, 
but general, it is but lair that, in the case which has 
actually happened, she should incur a diminution in 
proportion to the other general legatees. 


1816 . 


Acton 

V. 

Acton. 


The Master of the Rolls. 

This is a question of priority, not of ademption. 
No other legatee can have any right to the fund so 
appropriated till after payment of the £^000. That 
legacy must thei^fore be paid in full out of the money 
reported to be in the agent's hands at the time of thq 
death of the testator. 




Rolls. 
Feb. 19. 


LEWIS i;. LOXAM 

USANNAII Gordon, seised in fee of certain .. . 

• 1 TV ^ ^ * Upon refer- 

premises, conveyed them to the Defendant *** ence to the Mas- 

trust to sell for the payment of her debts, and with or as to the ti- 
w ithoiit her consent; his receipts to be a discharge to tie, a report that 
the purchaser. A. B. with the 

concurrence of 

C. D.f &c. can make a good title is an excess of his authority, being 
a report upon the conveyance rather than upon the fact, title or not. 
Parties therefore having omitted to take exceptions to it are not con¬ 
cluded by its confirmation. 

(a) Ex Relatione. 

N 2 



m 


CASES IN CHANCERY. 


1816 . 


Lewis 

V. 

JjOXAM. 


The Defendant agreed to sell the premises to the 
Plaintiff; but, previously to the completion of the 
agreement, Susannah Gordon quarrelled .with the De* 
fendatit, and filed a Mil against him to set aside hqr 
conveyance to him, alleging that it was obtaiited im¬ 
properly, and had been intended to be merely a con¬ 
ditional, not an absolute conveyance. That bill was 
dismissed for want of prosecution. Under these cir- 
cum^^tances, the Defendant hesitating to perform the 
agreement with the Plaintiff, the latter instituted the 
present suit for a specific performance; and a reference 
was made to the Master upon the title. 


The Master reported that, with the concurrence of 
Susannah Gordon^ aifd not without, the Defendant 
could make a good title. This report was not ex¬ 
cepted to, and was confirmed. 


The cause now came on upon that report. The 
Plaintiff pressed for a decree that the Defendant 
should procure the concurrence of Susannah Gordon^ 
or, in default of such concurrence, Miat the bill might 
stand dismissed, and the Defendant pay the costs of 
the proceeding^. For the Defendant, it was contended 
that tlie question of title was still untouched, and that 
the Ma^ster’s report w,as a mere nullity; his authority 
under the reference being merely to say aye or no to 
the title, wliereas he had reported upon the convey¬ 
ance, and the necessary parties to it; that, having ex¬ 
ceeded his authority, the Defendant was not bound to 
take exceptions to the report, nor could be prejudiced 
by an omission to do so; and that the Plaintiff could 
therefore only take the usual decree for a specific 
performance. 


Sir Samuel Romilly an*d Wilson^ for the Plaintiff, 
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Beni/on and Rose, for the Defendant. 


181d. 


The Master oflhe Rolls , 

Inclined to‘this view of the case; but, as the point 
was new, and of importance, thought it better to raise 
it on a special application, either by petition or motion 
Ibr a reference to the Master to review the matters re¬ 
ferred to him. 


Lewis 

z?. 

Loxam. 


The cause w'as ordered to stand over with liberty to 
make such application. 


POLLOCK and Wife z?. CROFT and Another. 

Feb. 19. 

L ieutenant victor Fieldmg, by his win, gave Bequest of 

and bequeathed to his mother Mary Magdalen personal estate 

fViUiams, (since* deceased) the rents, interest, divi- to A., provided 

deiids, and annual proct'cds of all his estate and effects she marry with 

whats.')ever for her life, and, from ai|d after her de- consent of 

cease, he gave, devised and bequeathed all his estates 

T . 1 1 . 1 . , I *narry without 

in Lciceslersfnre, and his iiouse in llarlcy-slrctl, and consent 

all his personal estate whatsoever and wheresoever, to ^ 

the Defendant Croft, his executors, administrators, general pennis- 

and assigns, upon trust to pay the rents, issues, inter- sion given by 

est, di\idcnds, and annual proceeds thereof to his sister ^fter A. at- 

Martj Viclorinc Fielding (the Plaintiff), so long as she twentj- 

1 .. • 1 ‘ 1 • j . w 1 one, to contract 

should continue single and unmarried, to and lor her 

° marriage as she 

might think fit, and subsequent approbation of a marriage contracted 

under such general permission w ithout his knowledge, held a sufficient 

compliance with the requisition. 



m 

Pollock 

V, 

Croft. 
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own proper use and benefit; and, in case she should 
marry with the consent of his said mother ip writing 
under her hand, or^ after the decease of his said mo- . 
ther, with the consent of Croft, then from and after such 
marriage with such consent as aforesaidj and from and 
after the decease of his said mother, upon trust to 
convey and assign the said estate in Leicestershire, and 
his said house in JIarley-strect, and the residue of his 
estate and effects, unto the said Plaintiff, her heirs, 
executors, administrators, and assigns, absolutely for 
ever; but if she (the said Plaintiff) should depart this 
life without having been married with such consent as 
aforesaid, or should marry without such constmt as 
hefore is made requisite, then, from and after her death 
or marriage without such consent as aforesaid, and also 
from and after the death of his said mofher, upon t'^ust 
to assign the said house in Harley-strcet to his brother 
Hugh Huntley Fitzroy (another Defendant) his exe¬ 
cutors, administrators, and assigns absolutelyand 
he appointed the Defendant Croft executor of his will? 
who afterwards duly proved the same. 


The testator left no real estatesj no“r any residuary 
personal estate, except the house in Harley~strect 
mentioned in the^will, which was leasehold, and which 
was sold by the executor for payment of his debts, and 
the surplus invested by him in the funds. 

The testator’s mother died in 1812, leaving the 
Plaintiff Mary Victorine Fielding, unmarried, who 
thereupon became entitled to the interest of the secu¬ 
rities on which the said surplus had been so invested; 
and who, (as the bill stated) having attained her age 
of twenty-one years, was permitted and allowed by the 
Defendant Croft, after the death of her mother, to 
contract marriage as she might think fit, without any 
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restriction being imposed on her in respect thereof by 
ti^e said Defendant, and without his requiring her, the 
isaid Plaintiff, to apply to him for l^s consent in any 
particular instance, he, instead pf such particular con¬ 
sent, consenting generally to her marrying whom she 
might think fit, relying upon her own discretion as to 
the choice she* might nmke. 

The bill further stated that, having such general 
consent as aforesaid, and conceiving the same was a 
rsuflicient consent for the purpose of satisfying the terms 
of the will and the intention of the testator, she, the 
said Plaintiff*, on the 29th of June 1814, intermarried 
with the Plaintiff* Hugh Polluch; and insisting that, 
having so njarrietl, she becamq absolutely entitled to 
the sfurpliis inonccs so invested as aforesaid, prayed a 
declaration and transfer accordingly. 

The Defendant Croft, by his answer, said that, the 
Plaintiff having attained her age of twenty-one years 
in her mother’s lifetime, he (the Defendant) did not 
impose any restriction upon her as to her contracting 
marriage, but permitted her to use her own discretion, 
not intending to oppose any match she might think 
proper to make, unless the same should be so ex¬ 
tremely objectionable as he might conceive his duty 
absolutely compelled him to endeavour to prevent; 
and that, not having apprehended that she would 
marry improperly, he so far consented generally to her 
marrying according to her own discretion as not to 
require from her to ask his previous consent. He fur¬ 
ther said that he had not, nor ever had, any objection 
to the marriage in question, and that he should have 
given his previous consent thereto, if such consent had 
been required by her the said Plaintiffj and which con¬ 
sent was not required upon the presumption, as he ap- 


1S3 

1816 . 

Pollock 

V. 

Croft. 
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Pollock 

V. 

Croft. 


preliended, that the same was not necessary in conse¬ 
quence of such general consent or acquiescen'Je /as 
aforesaid, and al^i^^ because lie had not given to her smf 
intunation of the necessity of applying for any further 
particular consent, or that he expected ^he should do so. 


The Defendant Fiizro?/, ah infant, by his guardian, 
submitted to the Court wiiefher tlie marriage of the 
Plaintifi* was had with such consent as is required by 
the testator’s will, and, if not, claimed the surplus 
monies arising from the sale of the house in liarli jj- 
slrcet. 


Fonblatique and Home, for the PlainlilTj 

t 

Said that, admitting tlic conditionein this case* to be 
a condition [irecedeiit, it was at best very question¬ 
able whether, by the policy of tlie law, it could be in¬ 
tended tliat any restriction was imposed by the testator 
upon the Plaintiff in respect of marriage, after slie 
siiouid have attained the age of twenty-one; but, if it 
could ,be held to be so designed, still they submitted 
that there liad been such a coiisent, in this case, as 
to satisfy tlie intention, and relied on the distinction 
made between consent required to be given by the 
inotlier and that required to be given by Crofl (the 
former being expressed to be in writing, and no mode 
of consent whatever being pointed out as to the latter) 
as evidence to shew that in the one case the testator 
meant to vest a more absolute authority than in the 
other; end that, in the latter, he wished only to give 
such a conlrouUng pow'er to his executor as might 
prevent the Plamtiff from involving herself in an im¬ 
prudent match. That, in order to give effect to this 
view of the case, the words “ without such consent,” 
must be taken to mean “ against such consent,” thero- 
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f»y leilving her free to act, unless positively prohibited, 
inyiny particular instance, from acting. And they re- 
^ Wed on Burleton v. Humphries (a), Kf{app v. Noi/es (h), 
and D'Aguilar v. Drinkwater (c”), as authorities for 
this vie«v of the question. 

. Courtenay^ for the Defendant Crafty 

Referred to Daley v. Desbouverie, fot the purpose of 
submitting that a declaration might be made in the pre¬ 
sent, similar to the one which appears from Lord Hard- 
wk'ke'» note to have been introduced in that case, viz. 
“ that, under all the circumstances, the marriage ought 
to be considered as having been had with the approba¬ 
tion and consent of the trustees.” (</). 

Mcrivale^ for tlie Defendant Filzroy, 

Submitted that the consent, in this case, was re¬ 
quired to be in writing, the words “ such consent as 
aforesaid” referring to the mode before required in the 
case of the mother consenting. If not, then he con¬ 
tended Uiat tlie genera* permission given by CroJ't was 
no consent, but an abandonment of his trust, and re¬ 
ferred to Gray don v. Hicks (c), as an authority, that 
an executor invested with a similar power, and re¬ 
nouncing his office, does not thereby divest hityself of 
this peculiar trust. That the cases cited in support of 
this general consent, and many more which miglit be 
cited to similar eflect, were either cases of implied and 
tacit consent, which are, according to what is said in 
Ilai'Tcyv. Aston (f)^ cases of such a uatuiv “ a.s where 

(«) Amb. 250. Lord Uulkeley, 10 Ves. 230, 

(A) Amb. 052. p. 241. 

(c) 2 Ves. and B. 225. > (e) 2 Atk. 10. p. 19. 

(d) Vid. Dashxoood v. (/) lAtk. 375. 


]«16. 

Pollock 

w. 

CaoFT. 
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Pollock. 

V. 

Croft. 


the &iber has made the marriage himself,” amounting 
to this, that there has been encouragement, or at J^st 
no discourageniient, together with actual privity, or 
knowledge, of the pa/'ticular match in question (a), or 
else, where the consent once given has been subse¬ 
quently withdrawn, as in D'Aguilar v. T)rinkwater; 
or they were cases of consent "given after the marriage, 
as indeed it had been in the present instance; birt 
then such subsequent consent had been held to be valid, 
either there being no limitation over, and the restric¬ 
tion being therefore held to be merely in terrorem and 
void (^>), or on account of some peculiar circumstances, 
not to be found in tlie present case, as that the testa¬ 
tor was a parent, or in loco parentis, and therefore 
bound to make a provision for a child who would 
otherwise be left portionless (c). A'hat the present 
case was clearly distinguishable from all these, the 
marriage having been entered into without the privity 
of the person wliose consent was required, there being 
a limitation over, and that to a person in an equal de¬ 
gree of relationship to the testator with the Plaintiftj 
and the testator himself neither being a parent, nor 
in loco parentis, there being lio suggestion that the 
Plaintiff would be left portionless, but for the provi¬ 
sion he made Vor her. That, on the point of suhse- 
quent approbation being at all available in a case 
where the consent is made a condition precedent, Lord 
Hardwicke had expressed a considerable degree of 
doubt, in the case of Berkley v. Ryder (d), even 


(a) Mesgret v. Mesgret, 2 
Vern. 580. Daley v. Des-- 
bounerie, 2 Atk. 261. Camp- 
hell T. Lord Netterville, 2 
Ves. 534. Lord Strange v. 
5mzt^,Amb.263. Dashwoods, 
Ld. Bulkeley, 10 Yes.230,&c. 


(b) Reynish v. Martin, 3 
Atk. 330. Mercer v. Hall, 
4 I3ro. 326, &c. 

(c) Burletony. Humphries, 
Amb. 256. Kniqip v. Noyes, 
Amb. 662. 

(d) 2 Ves. 533. 
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tfaoug-h the words there used were consent and ap- 
b^tion,” npt consent onJy, and it beings the case 
a person in loco parentis, \ 


^nhlmigue^ in feply, 




1816 . 

Pollock. 

V. 

Croft. 


‘I^ested upon the genera) disposition of the Courts 
to favour the slightest circumstances on which a con¬ 
sent may be raised, especially where no particular 
mode of giving the consent is pointed out by the tes¬ 
tator, who, in such cases, appears to intend no more 
than to constitute a person as guardian, so to watch 
over the conduct of his ward as to prevent her from 
contracting an improper or prejudicial alliance, and 
mentioned the late case of Goldsmid v. Goldsmid (a), 
which had not before been cited. 


T/ie Master /^t/ie Rolls 

Took time to look into the cases, and, some days 
afterwards, expressed his opinion that the consent ap¬ 
pearing by the Defendant Cro/t^s answer to have been 
given in this case wa.^'sf suflicient consent, provided it 
were made to appear properly in evidence, but that 
that answer could not be read for such purpose against 
the infant; and directed a reference to the Master, to 
enquire whether any and what consent was given by 
the Defendant Croft, to the marriage between the 
Plaintiffs, with liberty to report the special circum¬ 
stances ; and for such purpose all necessary parties to 
be examined (6). 

(a) Cooper, 225. note (q). See also, Sanders’s 

(5) See on the subject of Atkyns, Vol. I.p. 381, note 
conditions of marriage, 1 (1), and Vol. 11. p, 265. note 

Fonbl.Treat, on Equity, 255, (1). 
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1810. 


JFeft. 24. 


A person at¬ 
tending Com¬ 
missioners for 
the purpose of 
being examined 
as to the pro¬ 
perty of the 
bankrupt is not 
entitled to have 
his expences 
paid or ascer¬ 
tained till his 
examination is 
coiicluilcd. 


Ex parle ROSCOE in the Matter of 
SERGENFRY(iO.% . 

T he petition, by the assignees of a bankrupt,-t.I- 
Icged that the bankrupt, previously to his bank¬ 
ruptcy, had made improper transfers of his property to 
his relations, and, amongst others, to TVorrali, whom 
the assignees summoned accordingly before the Com¬ 
missioners. Worrall attended pursuant to the sum¬ 
mons, but demurred to his examination unless his ex¬ 
pences ol travelling from lAverpool (the place of his re¬ 
sidence), of his stay in town, and of his return home, 
were previously paid. 

The assignees oifered to pay such expences as tlie 
Commissioners, after the examination, should think 
reasonable. The (Commissioners, however, thought that 
the expences ought to be paid in the first instance; and, 
assessing them at they made a minute on the pro¬ 
ceedings that tliat sum ought. be paid to Wormll 
previously to his examination. 

The assignees appealed from this decision, and, un¬ 
dertaking to pay whatever tise Commissioners should, 
after the examination, reasonably adjudge, prayed that 
the minute might be expunged, and the Commissioners 
directed forthwith to proceed with the examination. 

Sir Samuel llomilh/ and Montagu^ in support of 
the petition. 

This question depends entirely upon the construc- 
(») Ex Relatione. 
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of a statute, in which the party summoned is con- 1816. 
jd, not aS^a witness, but as one who has embezzled 
[roperty o^he bankrupt. All anaV)gy, therefore, ^Rc^co? 

^f law in regard to witnesses is inap- In the Matter of 
plicableT^'tftS^^c v. Gressley (a), Ex parte Benson (Jb)y SEacENFHY, 
’ullet V. Mears (c). 


Hart and Cullen. 


The statute (d) leaves this to the discretion of the 
Commissioners. To say that they must withhold the 
expences until the result of the ^examination be ascer¬ 
tained, is to say, what the legislature has not said, that 
the expences of the party summoned are to depend 
upon his conduct. Immediately mpon the party pre- 
senting*him8elf before the Commissioners, his right to 
his expences attaches. At law, the witness has his 
remedy against the one, of two litigants, who exacts 
his attendance. In these examinations, there are no 
litigants ; the reimbursement is entirely dependent on 
the Commissioners. 

The Lord Chancei.i*or. 

t 

However unreasonable it may be, that a person put 
to the inconvenience and expeneg of attending for ex¬ 
amination before the Commissioners should not have a 
source from which to derive his reimbursement, this is 
a question with which I have nothing to do. 

t 

The point to be considered is, how far the legislature 
has provided for that reimbursement. Upon the sub¬ 
ject of costs little is to be collected. The petitioning 

(c) 13 East, 15. 

((/) 1 Jae. I. c. 15. § 11. 

3 


(a) 8 East, SI9. 
(5) 2 Rose, 75. 
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1^1^. creditor is expresslj' liable for the costs of prosecuting:/ 
the commission up to the choice of assiidiees. At/ae 
Rosc^ choice of assignees, those costs are cxrected to be 
tn the Matter of certained, and the petitioning credito^to be rep^dr bj 
Seroenfry. the assignees out of the first funds which/ ^hdffcome to 
their hands. If those funds should be insufficient, 
provision is made for the contribution of creditors. 
the petitioning creditor must pay them himself. For 
the costs of witnesses no provision is made, except by 
that single clause of the statute (a), (if they can be con¬ 
sidered as provided for by that clause,) or in conse¬ 
quence of an implied obligation on those who, requir¬ 
ing their testimony, have exacted their attendance. 
Under the statute, the burthen is not thrown upon the 
assignees, but expressly on the creditors, to be rateably 
borne by them according to the prbportion of each of 
their several debts. It is true that the objection does 
not directly present itself in this case. The petitioner, 
as the assignee, has undertaken to pay all reasonable 
charges. It remains, therefore, only to be considered 
to what species of witnesses, (for it is only to such 
witnesses” as the section provides for,) the remedy is 
applicable. 


The statute of Elizabeth (b) empowers the Commis¬ 
sioners to call before,them all persons known, or sus- 
pecteil, to ,have the property of the bankrupt in their 
possession, or to be indebted to his estate, and to ex¬ 
amine such persons on oath. This authority is con¬ 
fined to persons of that class, and within that de¬ 
scription. 


That statute was found to be inefficient for its object, 
nor can a better explanation be given of its inefficiency 


(«) 1 Jac, I. c. 16.1 11. (6) 13 Eliz. c. 7. s. 5. 
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than the subsequent provisions of the statute of Jume;. 18 W. 

howeva^ the eleventh section of the last mentioned 
A4te is, as t^ clause in the 13th of E^abeik had been, 

^a^jeted agaiiy p ersons known, siippos^, or suspected, in the Matter of 
to the bankrupt's property, or to be SsRoaHraV. 

^debted to him, or for his benefit. Is the construc- 
an of a statute, contemplating persons thus charac¬ 
terized, to be governed by analogy to the rule which 
the law has established for the indemnity of witnesses 
in ordinary liti^tion ? Certainly not. A witness in a 
civil suit may insist upon having his expenses paid be* 
fore he comes to the trial. Attending, he nyay i^use 
to give his evidence until his expenses shall haye been 
paid to him; and, having refused to give his evidence 
unless that preliminary step was complied with, he 
muy, although never examined, maintain an action for 
the expenses he has incurred in obeying the subpoena, 
a proposition which 1 should have hesitated to ad¬ 
vance, without the authority of the case adduced in 
support of it (a). 

Between a witness at law, and a person attending on 
the examination of^tTommissioners under this statute, 
there is a material difference. It has l^en held, over 
and over again, both here and elsewhere, that the latter 
is bound to attend, although hjs expenses should not 
have been tendered to him. (6) 

The whole scope of the act contemplates, not a wit¬ 
ness, but a person suspected; and although the latter 
clause adopts the word “ witness,” yet strictly be is 
not a witness till he has been examined. It seems to 
me to be a rule most consistent with the Act of Par- 

(a) ffalleg v. Mears, iibi Rose, 75. BaUye v. Crrcs- 

supra. 8 East, 311>. 

(b) Ex Parte Benson^ 2 
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18>6. liament and with justice that the costs should be asccr- 
tained; after the examination, rather th^ before it< 
^o^cov result of thrf examination will aflbr^ a clear 

in the Mutter of of what the party extynined as a witness|is entit]ec|, 
Sekgenfry. point of expense to be reimbursed. An ic^iojpirilnent, 
for example, mi^ht unexpectedly be made from time 
to time, and from meeting to'meeting, without taking' 
which into consideration, it would be impossible cor¬ 
rectly to ascertain the expenses cmido, rcdeundo, tj 
morando. Again, put the case that a person so to be 
examined had concealed X^lOO of the bankrupt’s estate; 
would it not be a matter of regret that the assignees, 
had, as a condition precedent to his examination, been 
obliged to pay a sum of money to a person who bad 
tlius anticipated bis «wn ro-payment ? The policy of 
the statute retjuires that the examination shomd be 
first concluded. It is unnecessary to make any order; 
being enough, with these observations, to leave tiu, 
case to the reconsideration of the Commissioners. 


i’rii.trd J. Sf T> Cl'irkc, 38, S/. John’s Square, Lond'o^* 
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56 Geo. in. 1815. 


BOOTLE ®. BLUNJDELL. A<>».24,S5,27. 


rrENRY BLLWEELL, Esq. of Inee Blun^ 
JLJL deU^ in the county of Emcmter^ made his Will 
dated S4/A of 1809, as follows s-^ 


First, I diitsct my FuneraFExpences to bo Faid. 


** In order to 
exonerate the 
personal estate 
from the pay* 
ment of debt^ 
the will must 


contain express 

I give and bequeath to my son QiarUs Roiwri words for that 
Blundeli, and my daughters Caihef'i^e StmiQr and purpose, or a 
Elizabeth Tempest^ the sum of (each, to be paid cl«»rmanifested 

to them respectively, by my executors, as soon as con- *”tention; &de» 
veniently may be after my disease ji and jf my daii^;li*-*^^ ^'**f'** 

ters, or either of them, should happen to be dead, it 
is my will that the legacies, or legacy of sudh so dying, ^ 0 ^,^ to oxl 
should go to their or her children respectivUy, in man- press words.’* 

O 
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1815 . Her hereinafter mentioned as to my other bequests to 

them, equa%^, share and share alike. 

BoOTLIt f 

BritTNDELL. “ And I do hereby direct that my j|iid fiiner^esf- 
“ Itisimpos- pences and legacies shall be paid out of 8UtlMci6iiies as 
sible to define I may have by me at the time of my decease, either at» 
what circum- Jncf or in the Liverpool bank ; out of such monies ds 
stances will be from the corporation of Liver- 

, ' ,. . poof; and out of such rents or fines as shall then be 

shew this in~ ' 

tention, which ^ '“®- 

must arise, in 

every case, from ‘‘ And I give and bequeath the surplus to arise 
The context of therefrom, after payment of the said funeral expences 
the will.’’ (a) and legacies, unto my said son and daughters, share 

It is not re- share alike, or tlie issue of either or both of my 

qnired that the *11 1 . • , *1 • 1 • «i /• 

. . , ,, said daughters, in case of her or \hcir dying before 

intention should ” / , . , . 1 * , 

be so manifested aforesaid, as to their shares respectively. And 

as that all per¬ 
sons cannot fail to agree with respect to it; but so as to conviuce 
the mind of the judge deciding the particular question. 

It must be an intention, not only to charge the real estate, but 
to discharge the personal. 

Circumstances from which an inference has been ordinarily ; 
raised, as that of the same person being constituted trustee of the 
real estate and executor; the personal estate being given as a resi¬ 
due, or as personal estate generally, or after an enumeration of par¬ 
ticulars ; the residuary legatee being aYso devisee of the real estate, 

or of part, for life, or otherwise, &c. 5 are circumstances entitled to 

• 

consideration only in reference to the context of every, particular will 
in which they occur. 

The amount of the personal estate is not a circumstance to he «»• 
quired into, so as to furnish a ground for construction. 

In this case, the persoual estate was declared to be exonerated, upon 
the particular eircumstaneas. . 


(a) l Madd. !PrlBC. aa^ Prtc. of <5hanc. 4T5. 
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It is my will that these bequests to ray said daughters, 
shall be for • their respective sole use, and not subject 
to the controul, debts, or engagementfS of their hus¬ 
bands ; and that their sole receipts sbaU be sufficient 
discharges to my said eaecutors therefrom. 


1815. 



Booties 

V, 

BLVUHSLi. 


‘‘ I hereby declare thM I have already disposed of 
certain suras of q^ney, and securities for money which 
1 lat^ had by me. 

“ I give and devise all my manors or lordships of 
JjOstock^ &c. unto Edward Wilhraham Bootle^ Siejphen 
Tempesty T'tiomas $(onor, John Stonor, and ThxKmas 
Midgwa^f their executors, s^ininistrators, and assigns, 
for the term of five hundred year% to commence at my 
decease?, without iwpeachment of waste; in trust, out 
of the rents and profits of the said premises, to pay 
my debts, and also all such annuities or legacies as are 
hereinafter raefitioned, or which 1 may hereafter spe¬ 
cify m any codicil br instrument in writing under my 
hand. 

^ And, in the first pWe, I give and bequeath unto 
each of ray grandchildren now living, or whith may 
hereafter be born, (being the issue of my laid daiiglitej^ 
by their now husbands), ^1000, to be paid into the hands 
of their respective fiithers, or if dead, their respective 
mothers, whose rei^ipts respectively shall be sufficient 
discbai^s to my said trustees fi>r the i^me. 

Also to each of my said trustees £300 for tba 
trouble th^ Will have in ray afiairs. 

^ Andj upon farther trust, to pay theflevet^ an-? 
nuities bereiimfter mentioned, which % give and de- 
viie to the punrasNi huceinaltor laeiMdoiiad w- 

02 
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1815. 

BooTti: 

V. 

BuJNlJELIi.’* 


spectiv«ly, during: their live.*?, to comment at my 
death.- 

It 

f 

Then, after specifying the several annuities bo given, 

(among the rest, one of £ -^ to his liousekeeper, Mrs. 

Aspinwall^) the testator proceeded ;— 

“ And it is my will that my said tru^>es and executors 
shall not be answerable or accountable for any losses that 
may happen in the execution of this my will, nor for the 
monies or securities by me disposed of; anrid that if they 
are at any time called to such account, or sustain any 
expenses in respect thereof, the same, and also at all 
events all other their edhs and expenses shall stand 
charged upon my aforesaid manors and hereditaments, 
and be paid out of the rents and profits thereof: 

And it is also my will, that, so soon as all the 
trusts of the said term of five hundred^ears shall have 
been satisfied, and all the charges and expenses inci¬ 
dent thereto shall have been discharged, the remainder 
of the said term shall thenceforth cease : and, after the 
determination of the said term7'’and subject thereto, 
and to the trusts thereof^ then, as to one undivided 
moiety of my aforesaid manors, &c. 1 give and devise 
the same unto and to the iise of niy said daughter 
Cathefinc, for life, without impeachment of waste.” 
With remainders to her sons and daughters, in strict 
settlement. And, as to the other moiety, the Testator 
devised the same in like manner to his daughter j&Y/za- 
beth^ and to her issue: with cross remainders as to each 
of the said moieties; and with a power for every suc¬ 
cessive tenant for life, in possession, to charge the re¬ 
spective moieties by way of jointure. 


The Testator then appointed a certain person to be 
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«tefV&rd> am} ag-ent, to have the mane^ement oi the 
tates comprised in Itie said term of Sve hundred years, 
so long as the same should remain the hands of 
his sat4 trustees, with particular directions as to his 
salary and conduct; and afterwards proceeded as fol¬ 
lows :—] 

And it is n0 will, that as soon as the debts hereby 
charged on my sai#estate, and the legacies or suras of 
' moiiey hereby given, are paid and satisfied, and as soon 
as such satisfiictory* security shall have been given to 
ray said trasbees,, fpr the due payment of the said an¬ 
nuities and’all ;fixpcnses, ns shall satisfy the said an¬ 
nuitants, and when all cxl^qses incurred in the exe¬ 
cution of the said trusts, respecting the said*term, and 
of thif will, shall he fully paid, then the person or per¬ 
sons who shall at that time be next entitled to the same 
estates, under and by \ irtne of the limitations in this 
ray will contained, shall be let into the possession 
thereof. 

And in case of the death of any of them ray said 
trustees of the said terra of five hundred years, or their 
being unwilling to act or proceed in the eiKecution of 
any of the trusts aforesaid, I hereby authorize and di¬ 
rect tlie survivors or survivor of them, or such of them, 
as shall be willing to act, to nominate and appoint any 
other person or persons they or he may thinFproper, 
to act with them as trustees ox' trustee ; and I desire 
my said trustees, who may be unwilling to act, to re¬ 
lease and assign all their trust estates and interest to 
my said other trustees willing to execute (he same, 
and my.,.new trustee or trustees to be appointed as 
aforesaid. And 1 declare it to be my will that such 
new trustee or trustees so appointed shall be as elFep- 
tnally invested with the trusts and powers mentioned in 
this my will, as if they or he had been originally 


197 

1815. 

Bootle 

V, 

‘BtuNOViir,. 
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1815. 

Bootle 

V. 

Blpnwell. 


namieU tlierein. it *s will that soch new tms- 

tee, so to be appointed as aibresaid, eiiail be allowed 
and receive, out*of the rents and profits of the estates 
comprised in the said term of fitre hundred ye^irs, the 
sum of £300. 


I give and devise the one half of the manor of 
L^diatCy purchased by me, and aU^tthe messuages, 
lands, and hereditaments, pnrchaihd % me in Ince 
Blundell, &c. or elsewhere, not hereinbefore disposed 
of, and also the land tax purchased by me therein, and 
in certain parts of my settled estates, unto and to the 
use of my said son Charles Robert Blundell, for his 
life, without impeachmenl^^of waste,” with several re¬ 
mainders, and with an ultimate remainder, to the use 
of the person or persons who shall, fcr the time' lieing, 
be entitled to my aforesaid manors and estates of 
Lostoch, &c. under the limitations in this my will, 
and for the like estates, and subject (o the same pro¬ 
visos, restrictions, and limitations, as the same shall 
stand limited by virtue thereof. 

S 

And it is my will that no pCTson, tenant for life 
in possession ^ of any of my aforesaid manors, half 
manor, and hereditaments, by this my will given and 
devised, for the time, being, or any part thereof, shall 
have power to grant any lease of the same, or any part 
thereof^” for any life or lives, nor for any longer term 
or terms than for seven or eleven years, under the best 
clear yearly rents that can be had for the same, and not 
upon any fine or fore gift. 

“ I will and direct that all my pictures, drawing books, 
prints, statues, and marbles of every kind soever, (ex¬ 
cept as T shall hereinafter give and dispose of,) shall be 
held and enjoyed by my said son during his natural 
life ; and after his decease I give the same to the first 



cAm$. iirf cmmmr. 


f<m ^ Ihs body lawluHy issajiif wlio sbaU uUbda l^is 
age efifreoly^oiie fears, my wmb md telen^a bimg 
tha<: Bijr saiijl pkstares, idrawing prints, 

and «8M|irlt}ilee, «|niXI be ^nsidere^ as Jaeir-ileoisa, and 
go aloi^ with ttke capital messuage ealied /nee Bmil 
and tbe inberitance tJieieal^ making it say express le* 
quest tbat ao servant be*at any tune permitted ta take 
valki nr daiiati<i|p8 an any shupe Ibr sbewttag ike same.”’ 

Tiien^ after demising to Jokm all bis I’nlienBst 

in^fertain lead mines in FlinUMre, and to Mrs, Mery 
AspinwallXim housekeeper (also an annuitant named in 
the Ibroiier part of his will,) several specific articles of 
furaiture add other things which Im directed ^oold be 
removed by his executors tk soon as conveniently could 
be done at the expence of his,said personal estate, 
and ta be carefully deposited in such place as she may 
appoint for that purpose, the testator pioceeded as 
fellows; 


Boorjcf: 


»- 


“ I dp Irnreby give and bequeath to my said son the 
furniture of my said house, my wines, Imrses, cattlu*, 
and carriages, plate, and otlmr my goods, chattels, 
and pei sonal estate^ ifot herein before specifically dis¬ 
posed of, or which may hereafter be dispose^l of by me,” 

» 

And, lastly, after giving certain reconanmndations to 
his sou relative to the allowance of salaries ami wages 
to his agents and servants, and both to his son and his 
trustees relative to keeping regular accounts of the 
rents and profits, and pf the expenses of the estates de¬ 
vised to them respectively, he concluded in the fallo,w- 
ing words: 

1 do hereby appoint the said Edward Wilhraham 
jdooth^ Siepfien Tempest^ Thomas Slonor, John Stonory 
and T^tomis Eidgwa^, executors of this my wHlr 

1 
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Booti,s 

e." 

BLtm&zu,. 


And) lastiy, it is my will that immediately aitet ^ 
daieease my said executors or some or <nie of theiii en* 
ter my dwelling house and search my closets and |iri^ 
rate drawers and takp into their custody a«d pos^i^ 
sion all my monies and all the papers there found, and 
that they destroy all such letters and papers as are of 
no use, and as they may think 1 wish not to be seen, 
and that no other person be allowed to look at any of 
my papers or intermeddle therewitll until my said ex¬ 
ecutors have first examined the same.” 


By a codicil to his will, dated the 23 th of May^ 1810, 
after noticing the devise to his son of the ekate at JL^- 
diatCf the testator proceeded in the words following i 

0 « 

“ And, whereas attempts may be wade to set aside 
and invalidate my said will or some of the dispositions 
thereby or by this codicil made of ray property with 
intent to prevent the same from taking i^eci according 
to ray intentions, and the trustees and executors in my 
said will named or other person or persons in whose 
favour I have made the same may incur expences in 
supporting my said will and the dispositions thereby 
made of my property, which cxpenccs it is my will 
shall be charged upon and paid out of the «iid pur¬ 
chased half manor messuages, lands, hereditaments, 
and land tax, and for that purpose it is also my will 
that the several uses therein limited by my said will 
shall in the first place be subject to and charged with 
the payment of all such costs and expences as shall be 
so incurred, and also to the term,of years hereby cre¬ 
ated for securing the payment of the same, and that 
such dbsts and expences shall not be a charge upon 
any other part of my property notwithstanding any 
thing in my said will mentioned to the contrary; in 
order to cifectuale these my intentions, I do by this my 
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e0<iic3 grtve and defise the hereinbeibre purchased half 
manor messuage, lands^ hereditaments, and land tax, 
with their respective appurtenainc€^ unto Edward 
PFifbteih^^BoQile, Stephen Tempest^ Thomm^ Stomr, 
John Stomr^ and Thomas Ridgway, trustees and ex¬ 
ecutors named in my said will, their executors admi¬ 
nistrators and assigns, for the term of 1000 years, to 
oommence at ipy decease, without impeachment of 
waste, in trust from time to time as occasion shall re¬ 
quire by sale, lease, or mortgage^ of all or any part of 
the said purchased half manor messuages lands heredi¬ 
taments and land tax hereby devised to them for all or 
any part of the said term of 1000 years, or by and out 
of the rents and profits thereof, or by such other meant 
as to them shall seem proper, to raise from time to time 
aueh ^mi and suifts of mone^ as shall be sufficient to 
pay all costs and expences which shall or may at any 
time or times hereafter be incurred or paid by my said 
trustees and executors, or any of them, their or any of 
their heirs executors or administrators, or by any 
other person or persons in whose favour I have by my 
said will made any^devise limitation or bequestj their 
heirs executors or administrators, in or about the sup¬ 
porting and defending my said will an^ this my said 
codicil thereto, or any devise limitation bequest clause 
matter or thing therein respectively contained.” 

By the Decree made by the Lord Chancellor, on the 
hearing of this cause, April 18,1815, it was declared that 
the legacies of X^SOOO each to the son and daughters of 
the testator, and also his funeral expences, were specific 
charges upon and ought to be paid out of the mqiiies at 
Ince and in the Liverpool Bank, and what was due to the 
testator foom the corporation of Liverpool, and the 
amount of the rents and fines due to him at his death; 
the surplus, if any, to be considered as a specific be- 


m 

Bootls 

V. 

B£.tT>rDEX.X.. 
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uu. 

Booixe 

V. 

Blundell. 


quest to tile said son and dau^hters^ share and ehaiie 
aliJfie; that the bequest of futrniture, together witli 
the other personal estate aot speci£k:aUy disused of, 
was not to be considered as a specific bequest to the 
testator's son of tiie several articles, bUt that the saaie 
formed a part of the general residue; that the personal 
estate not specifically bequeathed was the primary fund 
for the payment of the testator’s debts; and that the 
real estates comprised in the term ^ 500 years limited 
by the testator’s will upon the trusts therein menticuiied 
for the payment of his debts, were only liable to inahe 
good the deficiency of such residue. 


It was now moved, on the part of the Hefendant 
diaries Robert Blundell^ the testator’s sou, to whom 
the personal estate was so bequeathed, that the minutes 
of the decree might be varied by declaring that the es¬ 
tates comprised in the term of 500 years were liable in 
the first place to the payment of tlie testator’s debts,!# 
exoneration of the personal estate. 


Sir Samtiel Rom'tlh/ and JtoupcU, in support of the 
motion, stated the question to be, whether the testator 
had not bequeathed bis personal estate to his son freed 
from his debts, unless it should become necessary to re¬ 
sort to it on failure of the real estate charged with the 
payment of them; tlie testator having by his will directed 
his funeral expimces and the legacies of ^3000 given 
to his son and each of his daughters to be paid out of# 
particular fund, the surplus of which was to be di¬ 
vided among his said son and daughters; and having 
created a term of 500 years out of the estate devised 
to bis daughters for the express purpose of paying his 
debts and general legacies; and, lastly, having given 
all his personal estate not before specifically devised, 
(enumerating the particulars of which it consisted) to 
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^is « 0 a *bs«dut^y for his 'owa They argueS that 
the testator’s intention m making this disposition of his 
property was olear, that the person^ estate so given 
sbonid h© exempt, especially inasmuch as the fund di¬ 
rected to be divided among his son and dang'hters, af¬ 
ter payment of funeral expences and tiic £3000 por¬ 
tions, was allowed on all sides to be exempt; and said 
that those who maintained the contrary proposition 
would have a strirage hypothesis to support, namely, 
that the personal estate given to the son, though con¬ 
sisting of specihc articles, was so given subject to the 
payment of debts and legacies, while the money Aind, 
that part of his property which would be first applicable 
to the purpose in the regular course of administration, 
was meant to be exempt froradt. An inference was 
also drawn from*the mode of expression used in the 
bequest of the personal estate, as the personal estate 
(after enumerating particulars) not before specifically be¬ 
queathed, which was as if be had said, I now specifically 
bequeath that which was not before specifically be¬ 
queathed; adding, that a considerable stress had alnays 
been laid upon the use or omission of tlie term resi¬ 
due.” And they referred to the judgment of Lord Al~ 
vanlei/ in the case of Burton v. JCnovsll^ti (a). 

Hart and ilorm for the Plaintiffs (the trustees and 
executors) aigued that the rule of the (’ourt, as laid 
down in all tlic successive cases from I^rd Thurlow^s 
decision in The t} 2 ike of Ancasier v. Mayer ih) to the 
present time, (namely, that though to exonerate the 
personal estate it is not necessary there should be an 
express dir€H;tion, yet there must be a .plain demonstra¬ 
tion of intention,) requires that there should not 

(a) 3 Ves. 107. See p, (6) 1 Cro. 451- 
109 , 


Bootlc 

V. 

BLCNDEtT» 



CASES IN CHANCERY. 


m 


1815. 

Bsootii; 


merely be seme intimation in the will of an iiitenti6ti 
to i^onerate, but that that intimation must be so plain 
and direct as no^ by possibility to be mistaken; and 

Mt 

adverted particularly to the words of the Master of the 
Rolh in his judgment on the case of Watson v. Brick- 
toood (c). That the appointment of the same persona 
to be executors, who were also constituted trustees of 
the 500 years’ term, was a strong circumstance to shew 
that the term so given was only indict to be auxiliary 
to the personal estate. That, although something 
might be inferred in the shape of intention, from the 
clause directing the sum of d^SOO to be raised by way 
of legacy out of the rents and profits of the devised 
estate for every new trustee of the term of 500 years 
to be substituted in the place of trustees dying or de¬ 
clining to act, yet it was not such p4ain intentton as 
not to be mistaken, which alone suffices to exone¬ 
rate. Then, with regard to the argument from the 
enumeration of articles preceding the words “ personal 
estate,” that fells to the ground when it is compared 
with the clause immediately preceding, in which the 
testatcr has already severed from the bulk of his per* 
sonal estate all those articles which are most valuable 
or rare, consisting of pictures, statues, marbles, &c; 
and, by the very care whieff he takes to preserve those 
articles entire, evinces his disposition as to the articles 
not so preserved, that they should go and be consi¬ 
dered as applicable to the purposes to which the per¬ 
sonal estate is generally applicable. That it was fur¬ 
ther evident, the testator did not mean that his personal 
estate should be freed from every burthen, by his hav¬ 
ing directed the costs attending the removal of the ar¬ 
ticles given to Mrs. Aspinwall to be paid out of the 
personal estate, notwithstanding he had just before 


(c) 9 Yes. 447. vide p. 453. 
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created the term of 500 years for the purposes in the 
will mentioned. That the omission of the word ‘‘ re¬ 
sidue” is nothing, provided the words used amount to 
a g’encral description of persopal estate, which these 
words do, the enumeration of articles, although unne¬ 
cessary, being only to distinguish them from those al¬ 
ready set apart; that sdfch introductory words as those 
used to precede this general bequest are such as have 
occurred in a vaAty of cases where the Court has held 
that a mere enumeration of particulars is not sufficient 
to constitute a bequest specific; and that the last 
clause, directing the executors to enter his dwelling 
house and search his drawers and closets and take into 
their custody all the money they may find there, aifords 
further evidence that he meant all those monies to pass 
throdgh their haiids, as executors, and to be applied 
in the regular course of administration. That the cir¬ 
cumstances from which an intention to exonerate 
might have been inferred in Watson v. Ih-ickwood^ 
and also in the case of Taitt v. Lord Nort/iwick (a) 
were much stronger than in the present; though in 
the one case the present Master of the Rolls^ .and in 
the other the Lord thancellor J^ongfiboroirghy held 
that the personal estate was not exempt, for want of 
that plain and manifest intention which alone can war¬ 
rant a departure from the general rule. 

The legacies (with the exception of the £3000 por¬ 
tions,) were admitted to be charged on the term of 
500 years as a specific fund for the payment of them. 
But the payment of the debts rests altogether on a difV 
ferent basis ; and for this reason, that the creation of 
the legacies, as well as of the fund for the payment of 
them, is altogether the act of the testator : and, if there 
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be {bund any indication, however expressed, that the 
legacies shall be chargeable on a particular fund, 
there can be no reason for resorting to any other fund 
for the payment. Bu/;, with respect to debts, the case 
is difterent; the Court there dealing' with a charge 
existing antecedent to and independent of the will, 
thrown on the |'>ersonal estate by the regular operation 
of law, and from which, if the personal estate is to be 
exonerated, it must be by words:#hich satisfy the 
Court that such was the intention of the testator. 

It was then urged that, as to the words “not before 
specifically beqvieatlied,” the natural inference to be 
raised from them was directly the reverse of that at¬ 
tempted to be estabiislved ; that, in this case, the legacy 
of ^3000 to the son l>eitig made payal>le out of a spe¬ 
cific fund was absolutely inconsistent with the notion 
that he was to have the general personal estate also as 
a specific legacy ; that, supposing the testator intended 
to give no protection to the general mass, it was quite 
reasonable tiiat he should endeavour to protect a cer¬ 
tain portion, but not so if the intention was that the 
whole should bf? protected; tha't, as a general rule, 
cases of this description are not to be decided by mi¬ 
nute verbal criticism on particular passages, but by the 
intention to be collected from the whole will taken to* 
gether ;* anti that particular clauses, though they might 
be called in aid of the general intention, could not be 
resorted to for the purpose of picking out appa¬ 
rent meaning adverse to the construction so esta¬ 
blished. 

jB/a/re, for Defendants in the same interest with 
the Plaintiffs, referred to Brj/dges v. Phillips 


t«) 6Ves. 567, 
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Sn support of the proposition, that the debts and 
legacies, in this case, stand upon a totally distinct 
foundation, legatees claiming only'^under, whereas 
creditors clahn independently o|£ the will. He con¬ 
sidered the specific bequest to the son, of one third 
of the residue of the fund .appropriated to payment of 
the funeral expenses and £3000 portions, to be incon¬ 
sistent with the supposition that the general residue 
was to pass spec^cally without being subject to the 
payment of debts; for that the residue of that parti¬ 
cular fund would pass in the general residue, and no 
motive could therefore be assigned for the former be¬ 
quest, except that the testator considered the general 
residue liable to the payment of debts, and wished to 
exonerate this particular residue^ In reference to the 
peculiar provision of the codicil, lie contended, that il‘ 
the testator had intended to make his bequest of the 
personal estate specific in favour of his son, it was na¬ 
tural to suppose that he would still have charged that 
with the payment of the costs of disputing his will, in 
preference to the real estate devised to his son ; and 
that, from his not having done so, it must be inferred, 
that he did not consider that bequest as specific; and 
that the term of one thousand years, vested for the pur- 
jK)se of defraying these costs, was onlv meant to be in 
aid of the personal estate, the same not being be¬ 
queathed specifically. *' • 
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JBclf, 0br other parties in the same interest,) ob- AVji .‘?.5. 
served, that the principle as laid tiovvn in 
son V. Brickwodd is not to bo departc<l from ; and 
that, although there was great nicety of construc¬ 
tion in all cases of this nature, he nevertheless 
conceived the proper meaning of manifest inten¬ 
tion to be, such as would satisfy the mind of any 
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person of plain and ordinary capacity^ not possessed 
of technical legal knowledge^ that a testator, also nn- 
gifted with a knowledge of the forms of legal expres¬ 
sion, meant, in reality, what is contended to be the fair 
construction of his will. That, if the question were 
to be tried by the touchstpne of each particular deci¬ 
sion that had gone before it, depending on facts and 
circumstances altogether difterent, that would not 
bring us one iota nearer the tru^ conclusion. He 
therefore contended that, in every case, unless the 
judge can satisfy himself of the actual inteniion,%he 
rule of law must prevail; for that, where there is an 
ascertained general rule, and the question is whether 
any particular case forms an exception to it, it is ne¬ 
cessary there should^ be th^ most positive grounds 
on which to constitute it such an axception. »In the 
present case, he insisted there were many circumstances 
to shew that the testator did not mean his personal 
estate to be exempted ; but that, the burthen of proof 
lying entirely on the other side, it was sufficient to say, 
that if, in point of circumstances, the scale balances, 
the rule of law must come in with an irresistible weight 
to make it preponderate on tliis'side. 

Upon the creation of the term for five hundred years, 
in trust out of the rents and profits” to pay the 
debts, &c. he insisted that, where a term is created for 
this purpose, it has in every case been considered as 
only in aid of the personal estate; the words “ rents 
and* profits” being restrained to their /latz/raf meaning 
of “annual rents and profits;” which, as they would 
be inapplicable to the pairment of gross sums at certain 
fixed periods, must therefore be taken only in an auxi¬ 
liary sense («). 

(a) See on this subject & R. 65. and the casestht^re 
/Iffan V. Bachlmne^ 2 Ves. coIloctcdK 
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Then, in the present case, the principal charges 
upen this term, independent of the debts, are by way 
of annuity; a sort of payment to which the annual 
and accruing rents and profits are particularly appli¬ 
cable : and it is a further confirmation of his intention 
that these should constitute the fund to be so applied, 
that he has given to the annuitants the power of dis¬ 
tress in default of payment. But the debts cannot be 
so paid : what follows then, but that he meant the 
de^ should be first paid out of tJie personal estate, 
antfonly by way of security to his crefli(or8 that, if the 
personal estate should be insufficient to pay all, the 
remainder should be left as a charge upon tins term of 
jears, to be kept cloAvn out of it in like manner Avitli 
the annuities ? * 

With regard to the enumeration of specific ar¬ 
ticles preceding the Avords “ and other my personal 
estate,” he referred to the numerous class of cases in 
Avhich sAveeping W'orris at the conclusion of such i 
clause had been restricted to mean articles ejusdem 
generis; but here .the, argument vAas put in a* dif- 
tferent shape, it being said, that because the testator 
had given these specific articles, “ and alkother his per¬ 
sonal estate,those general words must not only not be 
restricted to articles ejmdcm gene^is^ but being allowed 
to operate to the full extent of their meaning, those 
which precede must give to the whole bequest the efiect 
of a specific legacy ; Avhich was a construction too re¬ 
pugnant to all precedents to be maintained. 

The Lord Chavci:llor, 

In the course of the argument, observed, that he 
was unable to arrive at any satisfactory result 
with respect to the meaning of the terms manifest 
and necessary implication^ so often used to 
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denote the degree of certainty tliat ought to opc^te 
on the mind of the Judge in deciding the personal 
estate to be exempt from the payment of debts. He 
further remarked on* the great uncertainty and con- 

m 

trariety of all the decisions, so strongly exemplified in 
the case of The Duke of Ancaster v. Mayet^ where, 
when three J udges had concurred in declaring that 
they saw a manifest intention to exempt the personal 
estate, Lord ThuHow, coming after .them, decided 
on his owm opinion, (the opinion of one against thi^> 
that no such manifest intention appeared. In remak¬ 
ing on the difierent clauses in the will, as they were 
introduced to his notice, his lordship dwelt particularly 
on tlie passage in which the costs of removing the ar¬ 
ticles of furniture ^given to Aspinwall, are directed 
to be paid out of his said personal estafte, and also'bn the 
bequest of the monies at /wrr, and in the Liverpool bank, 
&c., enquiring whether tlie mere fact of its being a 
specific bequest rendered it exempt from the payment 
of debts as contra-distinguished from the bulk of his per¬ 
sonal estate, and observed that he had not been able to 
discover how it came to be first established, or when, 

t* ' ^ ^ 

in particular, the court first saw, that there was a ma¬ 
nifest intentiop to exonerate personal estate in the cir¬ 
cumstance of its being specifically given. The circum¬ 
stance of tlie Testatof, having described the gentlemen 
to whom he had given the term of five hundred years 
as trustees a?id executors,” in the clause imme¬ 
diately following tliat devise, was also noticed by his 
lordship, as being one upon which great stress had been 
laid by several ol the judges who had come before him. 

Sir S, Romilly, in reply. 

i 

Upon looking through the cases, 1 cannot find the 
principle any where laid down so strongly as is con¬ 
tended on the other side, with respect to the degree of 
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•certainty required in the mani^station of the Testator’s 
intention. I can find, indeed, that»there must be an 
express direction, or, for want of sucR direction, a ma¬ 
nifest intention# to exempt the f)ersonal estate ; and 1 
find also, that in the case of Watson v. Briclzwood^a)^ 
the Master of the RoIJ§ expressed his regret that any 
thing should ever have been admitted so to exempt it, 
short of express direction. But, with the greatest pos¬ 
sible respect for the opinion oi’ that Judge, I cannot 
di^pover upon what princ' lo it is to be supported, or 
why the plain intention of the Testator, without any 
positive ditiection, should be excluded from its opera¬ 
tion in the constructidn of a will with reference to 
this particular question, rather than with reference to 
any other, on which the inference of intention is always 
allowed to prevail. I am ready to admit that the ques¬ 
tion whether there is or is not evidence of such an in¬ 
tention, is one that cannot be decided by authorities, 
and that there is no decision to be found in the books 
which is applicable, in all its circumstances, to the prj- 
eent cose, or to any other, except that individual case 
upon which it was fojjiided. From all the cases that 
have been now cited, and from so many more as it 
would be easy to add to their nuufeer, what can 
be extracted but the bare abstract principle, which 
is, that this bequest of the pensonai estate is a, legacy 
to be governed by the same rules as are applicable to 
all other legacies ? 

In the present case, it is admitted that neither the 
funeral expenses, nor the legacies, are payable out of 
the personal estate. Now, the fact that the legacies 
are not payable out of the personal estate, is a strong, 
though not a decisive circumstance, to shew that the 
Testator did not intend his debts to be paid out of the 
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personal estate. But the circumstance of the funeral 
ejxpenses is still stronger, because the personal estate 
is as much the ilatural fund for the payment of the 
funeral expenses as of the debts, and the only ground 
on which it is admitted that it is exempted from the 
funeral expenses, is, that a particular fund is consti¬ 
tuted for the purpose of discharging them. Yet the 
testator has not any where said that the funeral ex¬ 
penses shall be exclusively paid out of the fund so con¬ 
stituted. Why, then, may it not be as well said, in 
the one case as in the other, that the fund so constituted 
is only subsidiary ? Or what reason is there for say¬ 
ing that the debts shall be paid out of the general per¬ 
sonal estate, when it is admitted that the funeral ex¬ 
penses arc not so payable ? 

The circumstance of the Testator giving “ all other 
bis personal estate,” not using the term “residue,” is 
material; for that term necessarily implies that the 
general personal estate is subject to certain claims; 
and yet, even the adoption of it does not, in all cases, 
preclude the intention to exonerate from debts. JSar- 
ton V. Knowlton (u). Then, with regard to the enu¬ 
meration of articles with which that clause is intro¬ 
duced, 1 must not be mistaken as contending that such 
an enumeration alone will render a bequest specific, 
but only that it afibrds a strong argument in support of 
the supposition that the testator did not intend the ar¬ 
ticles so given to be sold for the payment of his debts, 
many of them being in themselves of importance to the 
enjoyment of the mansion house and of that very mu¬ 
seum of curioallies which he has evinced so strong a 
desire to preserve; most especially when, in a former 
part of the will, he has made a specific bequest of mo¬ 
ney lying by him, and in his banker^s hands, which, it 


(a) 3 Ves. 107. 
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eaonot be imagined, that he would not have directed to 
be first applied in payment of his debts, if he had in¬ 
tended an^ part of his personal est^e to be so applied. 
This is an argument peculiar tcvthe present case, which 
has been taken no notice of on the other side and is 
Indeed incapable of receiving any answer. 

In the case of Hartley v. Hurle (< 2 ), which was sup¬ 
posed to overturn the authority of Burton v. KnowUon^ 
Lord Alvanley went upon the circumstance that the 
testator gave to the same person, and at the same time, 
all the personal estate not before disposed ofj and also 
an estate for life in liis real estate, which he had before 
devised for payment of his debts; and, by coupling 
these dispositions together, he •inferred that it was not 
interfded to exeilipt the personal estate. In the present 
case, the contrary inference would naturally arise from 
the difierence of the existing circumstances. 

Then, as to the argument that, in the present case, 
the debts are charged not on the bulk of the real estate, 
but on the rents and profits of the real estate, t!»at ar¬ 
gument signifies nothing “ unless rents and profits” can 
be established, (contrary to the tenor ^f all the cases), 
to mean annual profits, for which there is no pretence, 
the debts with which they are charged being gross 
sums, for the payment of which, I apprehend, it is 
clear that the Court would order the tei'm to be sold, 
and that without any reference whatever to the 
amount (Z>). 

There still remains another argUQient, which is that 

(«) 6 Ves. 540. In the be distinctly raised* 
report of the case, this ground (5) See Alien v. Bncb* 

of deebion does not seem to Itowre, S V#s. & B. 65> 
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arising from the provisions made respecting the legacy' 
to Mrs. AspinwaiL But, suppose the testator bad, in 
one part of his wilf, devoted his personal estate to the 
payment of one particular legacy, so far from the per¬ 
sonal estate being charged thereby with the payment of 
all his legacies, it would, on the contrary, be an argu¬ 
ment, by reason of the exception, for exempting it 
from all but that so specifically charged upon it. How¬ 
ever, in this case, the testator has directed these parti¬ 
cular expenses to be paid, not out of his general per¬ 
sonal estate, (which he had not before noticed,) but out 
of his said personal estate, which can refer only to that 
part of it which was before noticed; viz. the money at 
ince, and in the hands of his bankers, &c. But the provi¬ 
sion made by the codicil* would remove all doubts, if any 
yet existed. The testator was conscio'us, that, accord¬ 
ing to his will, the expenses of litigation, (which are 
there provided for by the codicil,) would not have been 
payable out of the general personal estate bequeathed 
to his son ; and, as it was evidently his design that his 
son should, at ^all events, be answerable for such ex¬ 
penses,* (that being the quarter from which alone any li¬ 
tigation could be expected to arise,) he therefore charges 
them on the real estate devised to his son. Now, 
would he have done this if he had apprehended that his 
son was already liable to the payment as his residuary 
legati^ t Would he have done this if he had not be¬ 
lieved that those expenses would otherwise have been 
a charge upon the term created out of those other, real 
estates, of which his daughters were to have the be¬ 
nefit, subject to the payment of his debts and legacies ? 



There are other circumstances in this testamentary 
disposition, from which the intention I am now con¬ 
tending for might be inferred, as strongly perhaps as 
from those I have already noticed. But your Lord- 
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sftip’s attention has been sulHciently drawn to them by 
the arguments on both sides of the present question. I 
am well aware that, unless a case v^ere hereafter to 
arise, similar ifi all its circumSta^nces to the present, 
(which is an event morally impossible,) the decision of 
your Lordship on the jpresent case can establish no 
precedent whatever. But all that I am anxious the 
Court should not do in this instance is, that it may not 
be laid down that the construction of wills with refer¬ 
ence to this particular question is to be fettered by 
stricter rules than those which are applicable to all 
other quesjtions arising out of them ; but that it may, 
on the contrary, be established, that all which is meant 
by saying that the personal estate is the natural fund 
for the payment of debts, applies only to the case 
where no positive intention can be inferred either on 
the one side or the other, but is entitled to no weight 
or operation whatever, when an intention to the con¬ 
trary is, in any manner, expressed by the testator. 


1815. 

Bootle 

Blundell. 


T/ic Lord Changellor. 

I shall not defer my judgment on this case beyond 
the next sitting of the Court, because *1 cannot, by any 
consideration given to it, assist my mind, or prepare it 
for the decision of the question, more than jt is pre¬ 
pared already. Yet, I wish to take so much#meto 
compare some of the authorities which it is difficult t6 
reconcile with each other. With what Lord Thurlow 
says, in the case of The Duke of Ancaster v. Mayer (o), 
I concur, so far as that, in wills of this kind, the ques¬ 
tion whether personal estate is liiSie in the first in- 
stancei, is, upon looking into the case% a question so 
slender and fine, that nothing certain is to be collected 


(a) 1 Bro. 454, p. 462. 
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with regard to it; but, on the contrary, so much un¬ 
certainty prevails, that, could the will of this testator 
be referred to a>number of lawyers, they would pro¬ 
bably entertain a diversity of opinions upon it. How¬ 
ever, I will now stdte what I understand to be the ge¬ 
neral rules on the subject. 

Speaking of the old law, Lord Thurlow rightly ob¬ 
serves, that, according to it, there ought to be express 
words to exempt the personal estate from the payment 
of debts ; and 1 fully agree with the Master of the 
Rolls, in wishing that I could have found this to be still 
the established rule of the Court. But then steps in 
the secondary principle, that the want of such express 
words may be supplied* by “ implicaiion plain,” (which 
last is a phrase borrowed from Lord P. J. //ohart(a) ; 
and that, if there is such implication plain,” or ma¬ 
nifest intention, the Court shall not disappoint, but 
carry into effect, such intention. Still, the question 
remains, What is meant by ‘‘ implication plain,” and 
manifest intention ? Lord Thurlow says, it implies 
‘‘ irres’istible conclusion,” an explanation which l^ord 
Alvanley reduces to such as will satisfy the mind of the 
Judge deciding upon it (6). Now, as to the circum¬ 
stances from which this inference is to be drawn, I 
agree with all who haye gone before me, that it is not 
enough that the testator has charged the real estate, to 
ahew that he intended to discharge the personal. Then, 
with regard to circumstances (khors the will, which have 
been sometimes called in to assist in explaining it; 
(such as the respective amount of the real and personal 
estate, the greater or less degree of personal favour 
which the testator may be presumed to have entertained 

(a) In the case of Counden (b) Vide post, where this 

V. Ckrkc, Hob. 30. is treated more at large. 
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towards this or that object of his bounty, and others 
of that nature;) I apprehend that they ought all to be 
set aside in the consideration of a question depending 
on a will, such question being fit Jto be decided only by 
an examination of the whole will taken together. It 
must be by an examination of the entire will; for, if 
you take any one particular clause of those which have 
been in other cases relied upon as a ground for infer¬ 
ring intention, it will be found that it is a ground for 
such inference only so far as it can fairly be pro¬ 
nounced to be so upon reference to the general context. 
Take, for instance, the appointment of the same per- 

o 

son to be trustee of the real estate, and executor : that 
has been called by some judees a circumstance which 
shews the intention not to exeixipt the personal estate. 
I say,*on the contfary, that, whether it is or is not such 
a circumstance depends entirely upon the context. If 
I discover, from the beginning to the end of the will, 
an anxious discrimination between the two characters 
in which this person is to take under it; if I can trace 
a most extreme caution that all their costs, sustained in 
the character of executors, arc to be paid to them, not 
as executors, but as trustees of the real estate, then I 
must conclude, that, in the will so cousitituted, the in¬ 
ference of intention, arising out of the union of the 
two characters in the same indiyidual, fails altogether, 
by reason of the stronger inference of a contrary in¬ 
tention. Again, some Judges have considered a direc¬ 
tion that the funeral expenses shall be paid out of the 
real estate a strong circumstance to exonerate the 
personal; for that it is not reasonable to suppose the 
testator could have meant to exempt 4t from that which 
is the primary charge upon it, and yet to lea’^'e it sub¬ 
ject, in all other respects, to the natural course of law; 
while others have professed not to see much in that 
argument, and that the circumstance goes no farther 
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Bootle J 

Blukoell. All these supposed*positive inferences, then, amount 
to no more than this—that the same expressions, when 
used in one will, may have ^ a totally different effect 
from what they would have in another: and 1 have 
said so much at present only to shew upon what prin¬ 
ciples I shall myself proceed in directing my examina¬ 
tion of the will of this testator; being satisded, at least, 
of this, that I cannot assist the operations of my own 
mind on the subject by postponing my decision any 
longer than for the purpose which I have just now 
stated. 


Noc. 27. T/ne Lord CHANCELLORy 

The question which the Court is now called upon 
to determine is, whether, according to the true intent 
and meaning of this will, colipctod from the settled 
principles of the Court, and the rules of law, the per¬ 
sonal estate of the testator is to be considered as ex¬ 
empt from the payment of his debts. 

In order to determine what are those principles, and 
those rules, the several cases on the subject have been 
referred to in the course of the argument; and, on 
the part of those who contend that the personal estate 
is not exempted, I am pressed to consider this to be the 
rule of interprepition; namely, that the intention of 
the testator to exempt must be manifested in such a 
manner as that persons out of Court, on reading 
his will, cannot fail to agree that such was his in¬ 
tention. 
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Upon looking through the several cases which have 
been decided during a period of more than a century 
past, I think I should have been authorized to say, at 
the commencement of that period,* that, if such a rule 
were laid do'-v^, there could never, in all human pro¬ 
bability, be aiH ciecisioii upon a will furnishing the so¬ 
lution of this question ; and now, at the close of it, I 
think I am authorized to say, that that which it was 
then probable would be the fact is the fact; for, on a 
comparison of all the cases which have arisen, it is 
scarcely possible to find any two in which the Court 
altogether agrees with itself; there being scarcely a 
single circumstance that is considered in one case as a 
ground of inference in favour of the intention, but it 
is considered in other cases as'against the same in¬ 
ference*; and I cab find no rule deduciblc from all 
that has been said on the subject, but this, (which up¬ 
pers to be a rule supported by all the cases taken to¬ 
gether,) namely, that, since it has been laid down that 
express words are not necessary to exempt the per • 
sonal estate, there must be in tlie will that which is 
is sometimes denominated “ evident demonstrarton,’* 
sometimes “ plain intention,” and necessary impli¬ 
cation,” to operate that exemption. , 

Thus much can be collected, from the cases ; but 
when you proceed further, and enquire what it is that 
constitutes this evident demonstration, plain intention, 
or necessary implication, it does appear to me that Lord 
Almnley is right when he says, You are not to rest on 
conjecture; but the mind of the judge must be con¬ 
vinced that he ijs deciding according td what the testa¬ 
tor intended (a). The expression “ necessary impli- 
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(a) Vide Brummel v. iVo- the Master of the Rolls says, 
ihero. 3 Ves. 113, where “ As to the irresistible in- 
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cation’* is frequently applied to cases between ndevisee 
and heir at law; and yet there is liardly a case decided 
against an heir/ at law, where the implication upoit 
which it was so decided was of absolute necessity. Jt 
is but a loose way of defining this expression to say 
that the intention must be so probable that the Judge 
cannot suppose the contrary; and it seems strange to 
lay down as a rule that express words shall not be re* 
quired, but yet that there must be expressions tanta* 
mount to express words. 1 take it that this is what 
will be found to be the result of all the cases; that the 
J udge is in every instance to look at the whole of the 
will together, and then ask himself whether he is con¬ 
vinced that it was the testator’s intention to exempt his 
personal estate. Many rules are clear and positive. 
First, it is certain that in equity, Us well as Ut law, 
the personal estate is first liable; and that the amount 
of the personal estate, whatever it may be, makes no 
difference in the case. That was not so, however, ac¬ 
cording to the old decisions, as 1 shall have occasion 
to point out to you presently. 1 take it to be certain, 
also, * that it is not enough for ^ho testator to have 
charged his real estate with, or in any manner devoted 
it to, the payipent of his debts; that the rule of con¬ 
struction is such as aims at finding, not that the real 
estate is charged, but that the personal estate is dis¬ 
charged (a). Then, on tlie question whether the per- 


ference, I do not know what 
is meant by that. I admit it 
must be such an inference as 
leares no doubt on the mind 
of the person who is to de¬ 
cide upon it. It must be ir¬ 
resistible to my mind. It 
need not be such that no man 


alive can doubt upon it; but 
it must not be a case of pre¬ 
sumption, for then we shall 
get into that miserable way 
of explaining it by evi¬ 
dence.” 

(a) Vide Aldri^ v. Lord 
Wallscourt, 1 Ball & Beatty, 
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isonal estate is discharged or not, 1 apprehend it irill 
be |oiiBd4hat the very same circumstances have, in the 
minds of different Judges, led to different conclusions. 
And this is the result to be drawi^ from the most dili> 
gent coBiparison of all the cases. 

It is not my intention to go through all these cases 
at present. In that of I^ord Inckiquin v. French (o), 
or, as it is named in a MS. note which 1 have seen, 
and which concurs with the printed report, Ford In- 
chiquin v. O’Rnew, Lord Hardwicke enters very fully 
into almost all the antecedent cases, and lays down the 
rules of thfa Court, as to the construction of wills, 
with reference to this subject, very much as I have 
stated them. In Stapleton v, Golville (&), which was 
there cited as a case in point, Lord Talbot says, “ The 
single question for the judgment of the Court is, whe¬ 
ther the personal estate shall or shall not be liable to 
the payment of the testator’s debts. What the quan¬ 
tum of the debts, or the amount of the personal estate 
was at the testator’s death, docs not appear; if it did 


312. Tower v. LoM l^us^ 
18 Ves. 132. Even this, 
however, it is apprehended, 
must be taken to be true 
only as a general proposi¬ 
tion ; for, as the Master of 
ike Rolls says, in the case of 
Hancox v. Abbey^ 11 Ves. 
186, The real estate may 
be so appropriated to the 
payment of a debt as to shew 
a clear intention that it shall 
not be a burthen on any other 
fund, though an intention to 


exonerate tlio personal estate 
is net ill any other way ex¬ 
pressed.” where the di¬ 
rection is to apply a particu- 
lar»pnrtion of the rOj^l estate 
for the payment of one par¬ 
ticular debt. 

(a) Ambl. 33. 1 Wiis. 83. 
A much fuller note of this 
case has been lately pub¬ 
lished by Mr. Cox in the 1st 
Volume of his Cases in 
Chancery, p. 1. 

(b) Forr. 202. 
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it would give a great liglit into !*thi9 matter.’* B'Voib 
which passage 1 infer Lord Talbot to have beel^bf 
opinion that in almost every ca§e the syimhlwm^of the 
personal estate is fit to be inquired into. But tUb 
was not the opinion of Lord Hardwicke^ who says, on 
the contrary, in Lord Jnchiquin v. French (a), that the 
circumstances of the test:**-' 'are not to be taken into 
consideration for the purpose of determining what was 
his intention, taking the sing|ilar distinction, how¬ 
ever, that the bequest in that case was not of the 
personal estate, but of the residue after payment of 
debts and legacies ; leaving it to be interred that 
in cases where the bequest is of the personal estate 
itself, or of particulars enumerated which consti¬ 
tute the personal estate, it was his opinion that in 
such case the amount would form a^^proper subject of 
inquiry. 

In the case of Walker v. Jackson (b), (on which 
Lord Thurlow coinnieiited in The Duke of Ancasler 
V. Mayer (c) much more at large than appears by the 
report.in Brazen ;) l^ord JIardwicke was of opinion that 
the personal estate was exempted, under the circum¬ 
stances. Here ;was an estate in the county of Lincoln, 
given by the testator to be sold by his executrixes for 
payment of his debts, legacies, and the expense of his 
funeral,' which is left to their discretion ; and he then 
appoints his executrixes. This circumstance, viz- that 
the same persons have to deal with the real that have 


(a) Arab. 40. I Cox, 8, 
9. See also, Anmster v. 
Mayer, 1 Bro. 466. Brum-' 
mely- Prothero, 3 Ves. 113. 
Aldridge v. Lord Wallscourt, 


1 Ball h Beatty, 315. 

(5) 2 Atk. 624. 1 W'ds. 

24. Bunb. 302. 

(c) 1 Bro. 464. 
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to with the personal estate, is one which occurs in 
of the cases on this subject, and on which con¬ 
siderable slresB is laid as affording ground against the 
eieemptipn of the personal estate (a). Accordingly, 
£^rd Hardpsicke says that, if tlie testator had rested 
ti#re, the personal estate would have been applicable 
to exonerate, the real. *But then comes the codicil, 
giving to his executrixes all his personal estate not be¬ 
fore devised; and, u|pn this, his Lordship observes 
that a stronger circumstance cannot be than the re¬ 
publishing his will, and an alteration from what it was 
before; and, unless it is construed to be his intention 
to 'exemfin: fiis personal estate in favour of the execu¬ 
trixes, the words fruitless and vain, and do no 
more in their favour than the will as it Originally stood 
woulif have dontf beforetherefore cortcluding that 
“ these words can have no other signification than to 
exempt his personal estate (ft).” 


Bootle 

v» 

Blunoell. 


The observation made upon this by Lord Thurlov 
in the ease of The Duke of Amaster v. Mayer (c), was 
that the very circupistance here laid hold of ter shew 
that the personal estate is to be exempt is a cir¬ 
cumstance on which other Judges presiding in this 
Court have relied as affording the contrary conclu¬ 
sion. He says that Lord Hardwkhe'^ reasoning on 
this point is far from being sound reasoning; and re- 


fa) In Burton v. KnozoU 
toHy 3 Ves. 108. Lord AU 
nanleif says, •*- The circum¬ 
stance that the trustees arc 
not the executors affords a 
strong inference as to the real 
intention, and is always fa* 


vourabte to the exemption of 
the personal estate.’' 

(b) 2Atkv627. 

(c) His Lordship here re¬ 
ferred to a, MS. note of the 
case in his own possession*,^; 



§24 


CASES IN CHANCERY. 


181S. 

Bootx.£ 

V, 

lk.uNi>mx. 


ferfii to Stephensim v. Hmthcole (m), ofeservi'n^ that be 
eotirely concurred with the principle there Jaid 
rt 2 . that the gift'-of personal estate to one^whg is ap¬ 
pointed executor is not to be considered as 
exempt from the payment of debts; and tbfn adds that 
there are twenty cases in this Court where the circiilii- 
stance of giving to the executors has been turned to a 
purpose directly contrary to the use which liord Ilnrd- 
wicke makes of it in TValkcr ||. Jackson, For this 
reason, he concludes that the notion of deciding by 
precedent in qu^tions of this pature must be aban¬ 
doned ; and that the Court must, in every such case, 
abide by the clear intention ; which, indeed, all Judges 
affect to go upon, but seldom aglee upon the princi¬ 
ples to be applied in collecting it. 


The case of Stephenson v. Jleaihcoie illustrates what 
Lord Thurlow says. It came on in Hilary Term^ 
1758, before Lord Keeper Henley^ and was this. 
Jerhn Harpur by hiti will devised all his lands and he- 
reditameBts (except bis lands at A,) to his wife (the 
Plaintifl^) her heirs and assigns, in triist, by sale, to raise 
to miiph money as would fully pay and satisfy, (which 
word, Jiilly-t was considered by the Lord Keeper in bis 
judgment, and has elsewhere been thought, to be a 
word of much signification,) and discharge his debts 
and fiineral expenses (5). All the residue of his said 


(а) Cited in 1 Bro. 458— 
466. 

(б) The words of the will, 
appearing from the register's 
book, are these. In trust 

of so much and such 
parts of the said premises as 
\ 


should be Sufficient to raise 
money to pay all debts and 
funeral expenses.” The 
word ‘‘ fully” was probably 
supplied from the will itself, 
which appears not to be lite¬ 
rally stated on the pleadings. 
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re&t estate (except at aforesaid) he gave to his said 
%r life, and after her death to his heirs begotten 
onn€!^bo%j and for want thereof to'ihe defendant for 
w|^ remainders over. He gave to his uncle his 
tihrer tobat^o-box, and all the residue of his personal 
etinte whatsoever to his said wife for ever, and ap¬ 
pointed her sole executrix of his will. Upon this will 
there arose three questions the first of which was 
raised by the widow, |^o claimed the whole personal 
estate,, exonerated from the payment of debts and fu¬ 
neral expenses; and upon this the iLord Keeper said 
that, in the constraction to be put upon wills, no doubt 
the Court is’ bound to find out the intention of the tes¬ 
tator, if it be possibfe to do so, however inartificially 
the will may be expressed; but then, that this must bo 
done from the words of the will itself, and not from 
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circumstances out of the will ^ and also according to 
general principles and established rules, and not on 
conjecture of the intention formed from what it may 
be imagined a man would do in the testator’s circilnr- 
stances. He said that we are not to enquire into the 
amount of the personal estate,v whether it be or be not 
sufficient to pay the debts ; becapse that; woulcfc^b^ to 
establish a general rule that, wherevqy the plrsonal 
estate is insufficient, it must be presumed to be the tes¬ 
tator’s intention to charge his real estate with tlie pay- 
- ent of all his debts. That, in the present case, the 
testator, having constituted his wife trustee of the real 
estate for payfbent of his debts,, appointed her also to 
be his executrix ; but that, although he had given her 
a power to sell his real estates, Jull^ pay and sa¬ 
tisfy his debts,” this was no more than making his real 
estate auxiliary to the personal, according to the rule 
of law, that tlie personal estate must be first appli^^j^ 
unless it appears to be the testator’s clear intention to 
exempt it and to throw the debts wholly OH'the real 

Q 
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estate. That it is not necessarj^oweiwr, for the testa* 
tor to use express words for this purpos^ to 8]||^||lliis 
intention : if he uses expressions tantamoKht, it is suf- 
hcient. But, in this case, it could not have^een 
intention. That the last clause, wliere he^ii’ives tl^io- 
bacco'box to his uncle, and the rest of his persist 
estate to his wife, had been dsed, indeed, as an argu¬ 
ment that his intention was to make the land the pri¬ 
mary fund ; but, unfortunate]^^ for that construction, 
the clause did not end there ; nor did 0 go on to say, 
(as it should have done if that had been the intention,) 
“ for her own use;” but, instead of that, the testator 
added, “ whom 1 make my executrix,” thereby shewing 
that lie meant a trust. The manner of this disposition, 
he added, was a sliKing argument w ith him to shew 
that the testator’s principal object ^^as a provision for 
the children whom lie might have by his wdfe, whom 
he cannot be supposed to liavc so far preferred to those 
children as to have given her the whole personal es¬ 
tate, free from the payment of debts, and throw the 
entire burthen of them on the estate, to which he 
intended tliat they should become entitled after her 
decease (a). 


Lord Thurlow considered, in the case of Ancasier 
V. Metier, that it made no diflerence whetlier the per¬ 
sonal estate was given to an individual or not, in ex¬ 
press terms, if that individual is nominated executor ; 
since, as executor, be must, in either cale, take it sub- 


(a) The Lord Chancellor 
cited the judgment iu this 
case from a MS. note in his 
possession. The Reporter 
has been favoured with the 
sight of another MS. note of 


the same judgment, which, 
though less full than his 
Lordship’s, corresponds with 
it exactly in all the lading 
circumstances. 
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ject to the cMms o||v those who are beneficially inter- 
ei|j|b^ A%d Lord Northington, in this of Stephenson 
t. JFf^thttife, seems to be of the same opinion, though 
co^Hsi not have been ignorant of Lord fJardwicIce\s 
receitt decision in the case upon which we have 
fillready commented (a). 

In The Duke of Ancastet \. Maper, as in many of 
the preceding cases, ^ery considerable stress was laid 
on tlie circumstance of the persons wlio were appointed 
executors being the same to wlrom tln^ real estate had 
been before devised as trustees. In other cases this 
circumstance is considered as less material; but the 
degree of weight to- which it is entitled depends upon 
the whole of the will taken together; and, if a distinc¬ 
tion is to be disedvered, from the beginning to tlie end 
of the will, between what they are called upon to do 
in the character of executors, and what as trustees; 
and, if he directs them, as trustees, to do that which is 
properly the duty of executors, this is a circumstance 
which deserves also to be attended to, in determining 
what is the manifest general intention of the testator. 

The case of The Duke of Ancaster Ma^/tr, was 
as follows. (See the report in 1 Bro. 451.) 

in that case, the mortgage debt of £65(J0 upon 
the leasehold estate devised to the testator’s brother, 
had been a debt of the testator’s own, it seeujs to be 
Vefy certain, from Sa le v. St. JElo^ib), and other cases 
which have been cited, that his giving that leasehold 
estate^ subject to the mortgage, would not have coar 

(а) The case of Walker ton v. Hancotk, 3 Atk. 

▼. Jackson, ub. sup. Asiley v. Tankervifla^ 3 |(ra» 

(б) 3 P. Wms. 38^. GeJ- 645. X Cox, 83. 
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stituted it the primary fund fbr'^yraJK of that del>{.r 
However, it turned out, upon enquiry, that^s 
was not the deK of the testator. Therin^loM 
clause by which he gives to his said brothti^P* hif« 
household goods, and all other his goods, (^ttels,|^ 
fects, and personal estate, whatsoever and wheresoever^ 
if he should be living at the time of the testator’s death ; 
on which words a great deal of argument might have 
been raised as to the distinctil^ between a gift of re¬ 
sidue, as residue, and a bequest of cnuii^ated parti¬ 
culars, followed by the words personal estate 

i,f 

whatsoever,” not “and all the residue ofiny personal 
estate.” This argument was, however, put out of 
question in that case, by a subse<|dent clause, in which 
he expressly refers j|0 this, as “ the devise of the re¬ 
sidue of his personal estate.” Aftef this follows the 
clause appointing executors; and here, former cases 
had suggtjsted a distinction, as bting of some wei^it, 
between a term created for the payment of debts only, 
and for the payment of funeral expenses, legacies, and 
annuities, as well as debts. Wliat does this testator 
direct*? (See the clause in question, 1 Bro, 455.> 
Now, when this case came on before the Lords Com¬ 
missioners, they were of opinion that there was a suffi¬ 
cient manifestation of intention to shew that Montague 
Bertie^ (the lestator’s^ brother,) was to take, exempt 
from payment of debts: but Lord Thurlow thought 
otherwise; and most particularly laid hold of this con¬ 
cluding clause, as aflbrding the manifestation of a con¬ 
trary intention; because, instead of only directingf& 
trustees to raise a fond for payment of his funeral ex¬ 
penses, debts, and legacies, he appoints tile same per¬ 
sons his executors, and after directing them to pay his 
foneral expenses, debts, and legacies, by such me¬ 
thods, ways, and means, as they shall think meet,” he 
addsj that it shall be lawful for them to retain to them- 
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selves “ all d^ura^ents, expenses, and clfarges,” in 
his will, ^her out of the personal estate, 
^hi[ch were to hold as executors,) or out of the 
^rili^^viSed to them as trustees; tlie testator himself 
. ^jj^ reny .^^ewing that he designed no preference of the 
fund over the other, as applicable to thosef pur¬ 
poses ; and hence Lord Thurlow inferred, that, as 
trustees and executors, they were left to deal with 
both funds according|^o the general rule of law in the 
administraj^n of as^ts. Upon the whole, the result 
of that case was this, viz. that the leasehold estate was 
to pay its own debts; that the personalty was to be 

I 

the primary fund for payment of all the remaining 
debts: and the trust fund to come in aid only in the 
event of the personal estate being iiisufhcient for that 
purpose. 
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'^jAfterwards came the case of Tait v. J^ord North- 
^ick (a), before Lord Rossliyn^ and the cases at the 
Rolls, before Lord Almnley ih). 

In Tail v. L,ord Northwich, there Were no circum¬ 
stances from which»Loi*d Rosslyn found it possible to 
infer the intention to exempt the personal estate; and, 
in the first of those cases before Lorti Alvanley, 1 am 
not sure that the intention is quite ' so clear as the 
Master of the Rolls takes it to be. But it lays down 
the rule, that, in cases of this description, the Court is 
neither to go altogether by conjecture, nor to require 
intention of the testator to be so clear that no man 
living can doubt his meaning; Lord Alvanley'sexpve^- 
stop being, that if his owm mind wa^ convinced that 


(a) 4 Ves. 81G. 3 Vef. 107. BriimmA 

{P) Burton V. KnoxcUon^ Prothcro^ ibid. 113. 
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such was the intention of the test^r^ bound so 

to declare it.” 

^hen it comes to this—Upon each parti^^lil^ 
as it arises, the question will be, Does the^e appeal^ 
from the whole lestamentarj disposition takmPtogeth 
an intention on the part of the# testator, so expreese 
as to convince a judicial mind that it was meant, not 
merely to charge the real estate, jjjiut so to charge it as 
to exempt tlie personal ? For, is inten¬ 

tion to charge the real, but by an intehiion to dis¬ 
charge the personal estate, that the question is to be 
decided. 


In this place, and before I proceed to a more particular 
consideration of the pl^t^isioiis made by,the present, tes¬ 
tator, I shall observe that there is hardly a circumstance 
occurring in this will on which there has not l>eea^ 
great deal of judicial comment in other cases, and fri^ 
which opposite inferences have not been raised, res- 
pccting' the question of intention, t shall also repeat, 
what I have already noticed, that the cases of Stephen* 
son V. ilealhcotcy and Ancaster w Mayer^ furnish us 
with the^oncurrent opinions of Lord Northington and 
Lord Thurlow, that, if in the first of tliese two cases, 
the wife had not been appointed execulrix, she would 
have taken the personal estate exempt from the pay¬ 
ment of debts. Likewise I. shall say that I have read 
the case of Watson v. Brickwood (a)^ and think it was 
rightly decided, taking the will and codicil together«|^^i^. 
but if, in that case, the codicil had not existed, there 
are circumstances which appear to me to be such as 
i||^ght have given occasion to some observations which do 


(o) 9 Ves. 447. 
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not occur elth||^n judgment or in the arguments : 
still, A^epeat that I Imnk that case was rightly decided. 




In 


^^'Ctise now before the Court, the testator, 
direci^g his funeral expenses to be paid, ge- 
rally, gives to his son and his two daughters, 
£^XX)0 each, to be paid to them respectively bj/ kis 
executors, (And it is observable, that, throughout his 
will, he never uses l^e term executors^ but with re¬ 
ference to hl j^ ersonal; nor the terra trustees^ but with 
reference to his real, estate.) In case of the deatli of 
his daughters, or either of them, he directs their respec¬ 
tive legacies to go to their children, share and share 
alike.” He then directs his “ said funeral expenses 
and legacies,” to be paid out of certain specific funds, 

^ il * 

the surplus of which, after paymi^nt thereof, he gives 
to his said son and daughters, share and share alike, 
or i^eir respective issues, as before ; directs the shares 
of hits daughters to be to their own separate use; and 
concludes, as to that part of his will, with these words, 
I hereby declare, I have already disposed of certain 
sums of money, and securities for money, which I lately 
had by mereferring to the funds so appropriated.— 
Now, generally speaking, the personal estate!' is not 
only the primary fund for the payment of debts, but 
also for the payment of funeral expenses, and of such 
legacies as are not made payablb out of a specific fund. 
But, at all events, it constitutes the primary fund for 
the payment of the funeral expenscvs. 




Tlie testator then goes on to constitute certain parts 
of his real estates, (viz. the Ztostoch estate,) a provision 
for his two daughters and their respective issue, buf| 
subject to the trusts of a term of five hundred years,! 
created out of the said estate, “ for payment of his 
debts, and of such annuities and legacies as therein* 


1S15. 

B’Otle 

V, 

Bf^uNDEin. 
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aidtdi^'liiei^tion^d.^’' Ndw, mani ttd cases'will’lMt 
found to turn upotf an urguraonl^liat, 05 ^ 
gacies thereina,fter given,are made 
a particular fund, tl^t direction iiii confim 
given by the tvill, and the general "pei 
still liable to such as are given by codicil of 
sequent instruments ; and this testator seems to have 
been aware of that, expressly adding to the words 
hereinafter mentioned,’’ or which I may hereafter 
specify in any codicil or instrument in opting, under 
my hand.” “Arid, in the first place,” he give's to each 
of his grandchildren, by his said daughters, the sum of 
i§ 1000 , “ to be paid into the hands of their respective 
fathers and to ^iftch of his “ tnifetees,” £300, for his 
trouble. These t r^jt ces are also execut^RS, wdiich, 
although generally peaking an argument against the 
intention to exempt, m%y, under peculiar circum¬ 
stances, be in favour of that infontion. Here, tli<^|pi 5 
of £200 a piece which are given to them, as thfPlHlll 
is constituted, con only be payable out of the real es¬ 
tate, that being the fund appropriated to their pay¬ 
ment and this is a circumstance worthy of particular 
attention. Then the further trdsts of the term are de¬ 
clared *lo be for the payment of certain annuities, which 
are very numerous, and amongstfeWhich occurs one to 
a Mrs. AspbmtiU, upon which I shall have to remark 
hereafter. 


Then, it is asked, could it be the meaning of this 
testator to delay his creditors and legatees, sOj^j^ 
make them obtain payment of their debts and legacies 
only out of the rents and profits as they shall accrue ? 

#If I were asked this question any where but in West- 
minster-hall, I should answer in the affirmative, that, 
hy profits, be probably meant only ; but 

I have understood it to be a settled rule, that, where a 




iCa&KCBKV. 

(■rm w createSiflk ui-fmap of miiang money out of 


id pFoil^ if the tru8l»;of the wUl require 
should be raised, the expression “ rents 
dll not coniuie the mere an* 

mi the trustees are to raise it out of the 
by sale or mortage (a). Now, that this 
testator meant his legacies to be raised and paid imme¬ 
diately, is cle ^} those which are given to the infants 
being expressly made payable into the hands of their 
respective Ji^hm's. The Court also will not, in order 
to evade tlio distinction, go into an enquiry whether 
the estates, in each particular instance, afe of greater 
or less annual value. I allow that there may, in par¬ 
ticular cases, be a great difference between debts and 
legacies,^the latter owing their existence to tine will, 
whilewthe'lbrmer.exist iridepeiidtttly of it. But where 
the testator is making a proirision, in the same clause, 
le payment of J^th together, the natural infer¬ 
os, that he intends both shall be paid in the same 

way* 



m 


IBIS. 

V. 


Then comes the clause that his trustees shall^ not be 
liable, in respect’of«any losses^incurred in the execu¬ 
tion of the trusts reposed in them, and charging their 
expenses on the §|,tates so given to them. And here 
the testator adverts to the double character sustained by 
these gentlemen, calling them Kis “ trustees and execu¬ 
tors and the expenses for which he provides them 
this indemnity, are those which they may sustain in 
||^|er capacity. If they had been such as should arise 
imt of the administration of the personal estate only, 
it mi^t be said that this charge was only meant in aid 
of the personal estate, which is the natural fund. But 
the expenses incurred, as trustees, in the performance 

(a) Vide AUan v. Backhousey, 2i,Ves. k B, 65* 
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of the trusts of the real estate, ^ charge 

on the persona], uAless so expl4»ilily congtijt^lfd^ and 
here the whole expenses incurred in biil^i|^|t^ters 
are so blended togetj^r as to make it impoi^ibi^^ 
the testator could have meant that the the reiid 

estate should be paid out of the real e^tatd^ but th^ 
the costs of the personal should not be paid in the same 
manner, except in the case of a deficiency of the per¬ 
sonal estate. This, therefore, is a strong argument 
that the testator intended the whole these costs 
should be a charge on the estate so devised, in exonera¬ 
tion of the personal. 


Then follows the direction for cesser of the term 
thus created, so soon, as all the trusts thereof shall 
have been satisfied, and the charges ^nd expenses in¬ 
cident thereto discharged’; and, after the devise to hi« 
daughters and their respective issues, “ subject to the 
said term, and to the trusts thereof,” comes the diitic- 
tion that the person or persons for the time being en¬ 
titled by virtue thereof shall not be let into posses¬ 
sion uptii after payment of all the debts and legacies, 
and such security given for th* due payment of the 
annuities and of ail expenses as shall satisfy the said 
annuitants, nor until ail expenses incurred in the 
execution of the said trusts respecting the said term, 
and ofliis will, should have been fully paid. The 
testator, then, has directed that his funeral expenses 
shall not be paid out of his general personal estate : 
he has directed that the costs of performing the trUlM 
of his real estate, shall be paid out of the rents aim 
profits of the estates devised : lastly, he directs that 
the persons respectively entitled under his will, shall 
not be let into possession of the devised estates until 
payment of all debts and legacies and security given 
for payment of the annuities. That is, security is to 
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ir being Jet into possession, 

te is not exempt, it must be 
taken w j^^^leen already fully administered. 


-a 


clause,^ ffle^tt introduced desendng of some at- 
iCw that which provides, that, in case of 
cither of his trustees oi* the term of fi%-e hundred 
years dying, or declining to act, the new trustee to 
be appointed in his room shall receive the sura JtSOO 

out of the rei^ and profits of the estates comprised in 
that term. But the trustee so appointed would not 
be an executor, whence it may be interi^d that the 
sura of X^SOO,'before given to each of the trustees who 
are also executors, was given to them in like manner 
for their trouble as trustees, and executors. 


The testator proceeds, in the next place, to devise 
certi^n other real estate to his son for life, with re- 
mcindi^rs over ; and the estates so devised are not 
charged witfi the payment of any debts or legacies 
whatever. Then he directs certain specific parts of 
his personal estate, which he wished to be preservej^, to 
go as heir-looms, with the last-mentioned real estates; 
and the view with which this clause is introduced, 
(viz. that these particulars, consisting of valuable pic¬ 
tures, statues, and marbles, should be kept together, 
as objects of public curiosity,) sufficiently accounts for 
their being set aside from the rest of the personal es¬ 
tate, given to his son, without resorting to the suppo- 
that it was merely to exempt them from the 
defile and legacies, to which it would then follow of 
course that the remainder was meant to be liable. 




1815. 

COOTCE 
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BcUNfOELt. 


He then gives his lead-mines in Flintshire^ (whether 
consisting of real or personal estate does not appear.) 
to Mr. Talbot and to Mrs. Aspinwall^ (already named 
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&c. which he directs to be reiiloved, “ at 
of bis said per^nal estate.*’ Now, thel, 
fore been' any mention of personal esta4, a4l|i 
any part of the will; and, if the wore 
to be rejected altogether, (which it slltdld no^lc, 
without the Court being satisfied that there is no mean¬ 
ing capable of being attached to it,) it must be meant 
to apply to some fund already given; if, on the con¬ 
trary, the word is to be rejected, what the inference 
to be drawn from that rejection ? Not that be¬ 
cause the testator has charged his personal estate 
with the costs of removing these specific articles, 
he must therefore have intended that it should also 
be liable to the payment of his debts and legacies; 
for that is a conclusion that by no means neciossarily 
follows. 


as an annuiti^t,) certain sp^^^P furniture, 

gtpense 
yiot be- 



Then comes the clause giving to his son the pel^nal 
estate not specifically disposed of. With regard to 
the peculiar wording of that clause, 1 am aware that 
many of my predecessors have laid down a distinction 
where the l>eque8t is of the residue of the personal es¬ 
tate, and where it is of personal estate, either simply, 
or following 'an enumeration of articles constituting 
items of su^h a description as to render it improbable 
that the testator meant them to be applied in payment 
of his debts. What may be the worth of the argu¬ 
ment arising out of this distinction 1 will not take upon 
myself to determine; but, when 1 see my Lor^^^- 
vanley, for instance, laying a considerable stress upon 
it, while other Judges who have preceded me ap¬ 
pear to consider it as of no value whatever: all that I 
can say is, that it is a circumstance deserving of just 
so much weight, and no more, in the mind of any in¬ 
dividual J udge, as he can at the time bring hipiself to 
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consider it is ei^i^d to (o). On the othet hand, 
the so^tj ^^ made teimnt for life of a part of the real 
estatesiiyv»l^etnainders over to his children and their 
life has l>een alleged as a r^on why it could not 
Jbe inlil^i that he should take the personal estate 
lom the payment of debts (J). But this, 
also, is an argument which it is proper to look at as 
having more or less weight, after attending to the 
general efiect of the will in all its parts, taken to¬ 
gether; and,1after all, the question is not wliat the 
testator really meant, (which can never be ascertained,) 
but what he has authorized the Court to say, it is 
probable waS his meaning. The words here are, “ the 
furniture of my house, my wines, horses, cattle and 


carriages, plate, and other my «j| 9 ods, chattels, and 
personal estate not hereinbefore specifically disposed 
of, or which may hereafter be disposed of, by me.”— 
Whi^n I first read this clause, it did occur to me that 
the words “ not specifically disposeil of,” might be 
taken as excluding the idea of this being a specific b *- 
quest to the son : but then, again, it being “ not /lere- 
inbff( re specifically disposed of,” that inference js not 
a ne essary one ; it mean as well, “ not specifically 
disposed of to others.'^ 


1815. 

BooTtt 

V. 

BLUNueti, 


Then, lastly, it is his will, that, immediately after 
his decease, his said executors sfiould enter his*dwell- 
ing>house, and search his closets and private drawers, 
and take into their custody, (among other things,) 
his monies,” which monies, it will be reraera- 
bered, had before been constituted, (together with 


(rt) Vide Webb v. Jones, & Lef. 558, 

4 Bro, 60,; much more cor- (5) Vide ^ower v. Lord 
rectly reported in 1 Cox, 245. Rous, ISVes. 139. 

M^Ciciand y. A'ftaa?, 2 Scho. 
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1^15. those in the Liverpool bank,) for the pay¬ 

ment of general expenses, and tfie legacie?^f s^SOOO. 


•ilooTxx. 

V. 

BtOWDELL. 


Then he makes ^lis codicil; and here, afteifl 'lii 



by his will given his daughters the 
the manner I have already pointed out'; and, 
having given to his son the JLydiatf estate for life, and 
also his personal estate, (either exempt from, or sub¬ 
ject to, the payment of his debts, as the result may 
prove,) he takes up the consideration Of this will be¬ 
ing disputed after his death. Now I have no doubt 
whatever that his idea was, his son might dispute it; 
however, this he has not expressed ; he has only pro¬ 
vided that all costs incurred by his trustees and execu¬ 
tors, in supporting hi« will, shall be charged upon, and 
paid out, of the estate before devised to his 

son, and created a term of one thousand years in the 
same estate, for that especial purpose. 


Now it has been argued, that, if there were no cir¬ 
cumstances in the will that afforded a ground for say¬ 
ing, t^ie personal estate should be fxenipted, this codi¬ 
cil would be a sufficient mauifoslation of the intention 
to exempt it : jhis I doubt, but 1 nevertheless think 
that it deserves great consideration, as coupled with 
the provisions of the will. The effect of this codicil is 
»uch, as, it is probable, the testator himself did not con¬ 
template. It connects itself, indeed, with the entire 
will; for, if any one of the numerous provisions of the 
will should be disputed by any person whatever, 
rects that the expenses of litigation shall be defrayed, 
not out of the personal estate, which is the natural 
fund, but out of this portion of his real estates before 
devised to his son. Now, wc have seen that he had by 
his will devoted another part of his real estates to the 
payment, not only of his debts and annuities, but of the 
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costs of his and executors, IToth SkS trustees 

and ^^cutors; on looking through the pre- 
cedettts, “"ft is impossible to deny tjat this is a cir- 
^i^i||^^ance on which great stress has always been 
^id; where the real estate is made liable 

tii the payment of such expenses as exclusively regard 
the administration of tJie personal estate, such as the 
costs of probate, and other costs sustained in the execu¬ 
tion of tlie will. All these circumstances not only oc¬ 
cur in the present case, but are considerably strength¬ 
ened by the very peculiar precautions of the codicil. 


m5. 

BoO'p.E 

V. 

BEUHtOXLE. 


It is on these grounds that, after all the attention I 
have been able to give to this case, 1 feel convinced 
tlmt the testator did not intend, his personal estate to 
be Hnbject to the payment of his debts. In saying 
this 1 do not mean it should be inferred that it is, 
in my opinion, impossible that other judges, after look* 
iiig through the cases witli tlie same attention that I 
have done, might come to a conclusion respecting this 
will, the reverse of that which 1 have come to. On 
the contrary, 1 hold that a difference of opinion will 
always be unavoidable in cases of this nature, unless 
they were brought back to the old rule that nothing 
but express words should have the. effect of exempting 
the personal estate. Yet although, with all the respect 
that is due to those who have gone before me,* and to 
the results of their deliberations on the arguments sug¬ 
gested to their notice, 1 shall never be able to reconcile 
jj^m so as to satisfy myself entirely with regard to the 
grounds on which they have built their decisions, I am 
able to say, that, in the present case, lam convinced 
the meaning of this will was that which 1 have stated 
it to be. 
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181 ^. 

Holls. 

Dec. 1. 

Devise to A. 
charged with a 
legacy to B.; 
A. sells the 
estate, without 
having dis¬ 
charged the le¬ 
gacy. On a 
bill filed by B, 
against A, for 
payment of the 
legacy, decree 
against the pur¬ 
chasers, with 
decree over 
against A. in 
case, upon in¬ 
quiry, it should 
turn out that 
no deduction 
had been made 
from the pur¬ 
chase money in 
respect of the 
legacy. 


NEWMAN and Wife KENT and Others. 



A TESTATOR, having surrendered his copyhold 
lands to the use of his will, devised the same to 
his brother, Richard Kent^ for life, with remainder to 
his brother Thomas Kent, {the Defendant) his heirs 
and assigns for eivor, subject nevertheless and charged 
and chargeable with the payment of jp150to each of 
his sisters, Sarah and Elizabeth, within six months 
after he slKUild come into possession. The testator 
died, and Richard Kent came into possession under 
the will, and died in« 1801. Thomas Ketd then en¬ 
tered, and paid the E150 to Sarah^ but not to 'Eliza- 
beth. He afterwards sold the premises to four other 
Defendants, one of whom mortgaged to the Defendant 
Wood. 

The bill was filed by the Plaintiffs Newman and 
Elhaheth his wife, to obtain payment of the legacy 
with interest and costs out of’the estate by sale or 
mortgage. 

The Defendant Kent, by his answer, admitted the 
statement of tlie bill, and lliat the legacy was still due, 
but alleged that he had no claim on the estate, and was 
an unnecessary party, and claimed the same benefit as 
if he had demurred to the bill. 

The other Defendants admitted the purchase and 
subsequent mortgage, but denied notice, and com¬ 
plained ot the Plaintiff’s laches. 


(a) Ex Relatione. 
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Hart and WhHc^ ftir* the Plaintiff*, stated the doc¬ 
trine lo he, well established, that, where a purchaser 
can oi||^ i^dke a title by means of a document, the 
of which would give information of the claims 
oj^thers, lliip'' shall be hold to have received notice, 
tbotigh tu fact he liad never seen the document; and, 
alluding to various prior and subsequent cases (a), cited 
The Diapers' Compam/ v, Vardky {h) as directly in 
point, both as to tlie constructive notice and supposed 
inches/ then, adverting to the answer of the Defendant 
Kait ohjecting to the bill b} way ordemurrer, and lohis 
Coun8erschuiiu>rcosts,whirh had been made at the open¬ 
ing of the case, it was oJ.'^crved that Kent (iid not seem 
so unnecessary u party he ivould represent himself, in¬ 
asmuch as he had Ix'on a trusteedbr t!>e Plaintiff’; and 
that, if he were ah unnecessary party, yel his conduct 
had been so unjust, in not paying the legacy to the 
Plaintiff*, but selling the estate anti receiving the whole 
td’the purchase money without, paying what he knew 
to be^ due, which conduct, moreover, had occasiont d 
the present suit and ve;vation to all parties, that he 
eould not 1)0 entitled to any costs; and the case 
V. IlVgg (c) was cited, where a j devised an 

estate to Ids second son, ciiaigtul w it|^i legacies; the 
second son dying ill the testator^ lifetime, the eldest 
son entered and sold the estate :^hc was made a party 
to the suit as well as the purchasers, though he tiad no 
longer any claim on the property. 


1810. 

Newmajt 

T?. 

KeJJITi 


.Lenck and Roupcll^ for the purchasers and mort* 


(a) Bore^ v. Smith, 1 Smith, 14 Pcs. 42G. Daniek- 
Vem. 144. Durch v. Kent, v. Davison, 16 Ves. 24f). 1? 
1 Pern* 31 Tat/lory, Stih- Pes. 48.'>. 
hert, 2 Ves. 437. Hicrn v. (i) 2 Vera. 662. 

MilL 13 Ves. 114. Hall v. (c) 1 Atk. 3H!, 

H 
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Newman 

r. 

K.ENT. 


gag^c€*s, v^tiited that, thoiig:li the iinist have the 

leg-acy as praycs.!, yet the purchasers would have a 
claiai over against the other Ocrcudaiit Thomas Kenty 
who was a necessary party, in the same manner at^if 
there was an original bill by them againtt him ; and 
that it should Iks referred to die Master to investigate 
the transaction as between them; but that, if he was 
thought not to be a necessary party, and that the 
Plaintiff ouglit to pay Ins costs, the Plaintiff could not 
claim to have those costs repaid him out of the estate. 


Horney for the Detbndant Thomas KetU, contended 
that no decrt*e could be made against liim ; that it was 
not a personal demand, but only a charge on the estate 
which he had parted with and had po claim thereon. 
The Plaintill’had filed no replication to his answer, and 
he had never been called upon to state the case be¬ 
tween him and the Defendants. That, although he 
had sold and received tlie money, the legacy was only 
a cliarge on the estate, and the Defendant had given 
notice to the purchaser'^ Attorney before the purchase 
was completed. t 


IIarty in reply, contended that Kent was a neces¬ 
sary party j that the l)ill stated that he had sold or 
contracted to sell; and, till Ids answer came in, it wa« 
not known what intercut he had in the property. 

The Master of the Uoi.ns 

Held that there was no question in equity ; but that 
if Kent had sold and obtained the money as if no le¬ 
gacy bad been cliargcd, and had put the money so 
raised into his own pocket, he ought ultimately to pay. 
If there had been any *doubt whether or not he had 
received the whole money, there might be an inquiry 
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as to that fact; bat it would be the grossest injustice 
to lei hiD^go away with the whole. ^If he bad given 
notice^ and the legacy had been deducted out of the 
"^piu'chase money, the vendees otily would be liable, 
apd that should be the subject of an inquiry before the 
iVlaster. 


1816. 

Newmaw 

V. 

Kemt. 


** Decree, legacy, interest, and costs for the Plaintifis 
as against the purchasers. See, out of the estate, and 
decree over for the purchasers against Thomas Kettiy 
if the result of the inquiry should be against him as 
to whether he had received from the purchasers the 
whole of the purchase money, or had made any deduc* 
tion for the legacy.” 


MOOTHAM r. WASKETT. 


Feb. IQy 52. 


U PON motiofl that the writ of attachment issued 
at the instance of the Plaintifi* may be discharged 
for irregularity, the question was whether, the attach¬ 
ment being made retuimable within eight days after the 
feast of Purification, the eight days are to be taken as 
inclusive or exclusive. 


Attachcoient 
returnable with* 
in eight days af¬ 
ter the purifica¬ 
tion. The eight 
days mean eight 
entire days. 


Sir A. Pig^olty in support of the motion. 


Raithbf/y contra. 

The Lo£d Chancellor, 


(After consulting with the register) said that, what¬ 
ever may b« the practice in the Courts of Law, the at- 

n 3 
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IStxfMkv 

». 

Kent. 


tt^clim^nt issued was regular according to the practice 
in Chancery;^ which takes the eigfd days to mean eight 
entire days. 


Rolls. 

Fcf>. 6,8,1 a, 26. 


One, of two 


B 


WILKINS r. FJIV. 


ACON, lessee, under several indentures, ofiron and 
coalmines in the counties Glamorgan and Err¬ 


or more assig. co«,withcertalnrights,powersand privileges,tlieretoan- 
nces of a bank- nexed; and also of uiCbMiagcs and premises occupied to- 

rupt, may ?.ae ^yith, and in vvorking’ the same, ffubicct to thh pay- 

in equity, with- ir” c *i-i 

* inent of rents and pertormance of covenants ; by inden- 

out the others ‘ ’ •' 

joining in the of lease, bearing date J/wrr/i the 1st, 1803, madebo- 
su 5 t. tween the said Bacon of the one part, and BowzerjOver- 

To a suit in- tow, and Xiowc/O/Zrer, together with 8/Vt7rrfwtrt/f//o» 2 - 
stituted by Simon Oliver, and JUdout, of the other part, 

signees on be- granted to them the said parties of the second part, ail 
ru^t^'^n^h^ob' premises, subject to the rents, covenants, and 

ject * of which cnnt|iined in the said several former inden- 

the creditors 


have no interest, the a|scnt of the crcdi,tors is not necessary under 
the siat. 5 Geo. 2. c. 30. s. 38. 

A., lessee of iron-works, &c. subject to payment of vent and per¬ 
formance of covenants, assigns to B. as a security for sums advanced 
and to be advanced, reserving to himself a mere equity of redemption. 
A. becomes bankrupt, and his assignees agree to convey to B. the ' 
equity of redemption in the demised premises. The assignees have 
no right to enforce against B. a specific performance of this agree¬ 
ment by accepting an assignment with a covenant for indemnity ■ 
against payment of the rent and performance of tlic covenants re- 
fterrcd by the original lease. 
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lures; as to part of the premises, for a term of 
years, if ln^, Bacon, should so long livci^ and, as to uther 
parts, for and during the residue of his*respective terms 
lierein ; at a rent of*£1500 for ^he first twenty years, 
and of £1000 for the remainder of the terms. And in 
the said indenture were; contained covenants for pay¬ 
ment of the rents, and performance of the covenants re¬ 
served and contained in and by the said former inden¬ 
tures; and to indemnify Bacon, his heirs, executors, 

See. and the several lessees in the said former inden¬ 
tures, in respect thereof. 

The several parties to the second part of this inden¬ 
ture, having executed a bond to Bacon in the sum of 
£'20,000 conditio^ned for payment of the rent and per¬ 
formance of covenants, took possession of the demised 
premises; and subsequently, from time to time, pro¬ 
cured leases of some adjoining premises, tlie posses¬ 
sion of which was advantageous to them in working 
the mines, which they continued to work in partnership, 
together till February 1805, wlien Ilomfray, Simon 
Oliver and RidoiH p'ithdrew from the partnership; 
and, by an indenture of that date, assigned their re¬ 
spective interests therein, viz. Ilomfitty's to Bowzer, 
and Oliver^s and RidouVs to Lionel Oliver; Bowzer 
and L. Oliver, at the same tinve, entering intoia bond 
to Ilomfray, S’. Oliver, and Ridout, conditioned for 
payment of all rents, and performance of all covenants 
to w’hich they were jointly liable by the former bond. 

After this, the three continuing partners remained 
jointly interested in the premises and in the prosecu¬ 
tion of the concern, until the montli of March 1808, 
when, having become considerably indebted to Richard 
Bowzer, it was proposed and agreed, for the purpose 
of securing to him the said Richard Bowzer the debt 


isitsi 

WlLXINt 

V. 

Fby. 
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tiHSB ftnd which might thereafter become due to 
him from Bowser^ and Co., tliat the said leasehold pre¬ 
mises, and macMnery, &c. thereto belonging, should 
be assigned to the ^Defendants, Ftys and Irving, 9 s 
trustees for him, which was accordingly done by in¬ 
denture, dated the 26th of March, 1808. 

Sometime afterwards, Bowzer and Co. having occa¬ 
sion for further advances, they, and al|»o Richard Bow^ 
ser, proposed to the Defendants, Frys and Irving, Oiat 
the said Defendants should lend money and advance 
bills for their accommodation, and \\oaii Richard Bozczer 
should relinquish his right of priority in the premises, and 
the said Defendants stand possessed thereof, for secur¬ 
ing, in the first place, \he repayment of such advances. 

• « 

The Defendants, having acceded to this proposal, 
made considerable advances accordingly on the faith 
tliercof; and by indenture dated the 50th of Decem¬ 
ber 1809, indorsed on that of the 26th of March J808, 
made between the said Richard Bowzer of the first 
part, Sozesfrand Co. of the second port, and the De¬ 
fendants of the third part, it was declared and agreed 
that it should «be lawful to the Defendants, their ex¬ 
ecutors, &c. to pay and apply the monies to be re¬ 
ceived ))y them in pursjuance of the trusts of the former 
indenture, in the first place*, in paying, retainilng, and 
satisfying to themselves all sums thereafter to become 
due to them from Bozczer and Co. and (sulgect there¬ 
to,) to be possessed of the premises for better securing 
to Rickard Bowzer the sums intended to be secured to 
him by that former indenture. 

In the meanwliile, subsequently to the assignment of 
'February 1806, Bowzer and Co. took leases of ad¬ 
joining premises, which they held together with those 
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where the business had -spreviously l^en carried on, 
and, becoming further indebted to the Defendants, Frys 
and ItTtrtg, by reason of advances afterwards made, by 
mdentiire dated the 15th of F(hrimry ISW, executed to 
tne said defendants an assignment of all the last-men> 
tioned premises, by way of additional security, upon the 
trusts of the former indenture. 

In the month oCJnlj^ 1812, Sotezer and Co. stopped 
payment, and the Defendants Frj/s and Irvings “ in 
order to prevent the stopping of the w'orks, and to 
enable them to sell the same tS better advantage,” 
entered into possession, and continued to carry on the 
same. 

On, the 14th ,of Scptemhr.r 1812, a commission of 
Bankrupt issued against Hoiczer and Co, ; and the 
Plaintiff WWdtiSy and the Defojidants Tappenden and 
(iwj/nv^ were chosen Assignees. 

After the Bankruptcy, Fiys and Ivvbig being then 
creditors to the amount of entered into a 

treaty with the Assignees for the purchase of the entire 
interest of the Bankrupts in the premises ; and, by an 
agreement reduced to writing, and dated the 12tli of 
November 1812, (which was afterwards confirmed by a 
resolution of the creditors.) the’Assignces agreed to sell 
to Fjys and Irving all their right, title, interest, and 
equity of redemption, in and to the said premises, and 
all moveable and fixed property, and stock in trade, of 
the Bankrupts, and all out standing debts owing to them 
at the time of their bankruptcy, (except separate pro¬ 
perty,) for if?8000 over and above the dividends to 
which they would be entitled as thereinafter mentioned. 
The Assignees further agreed to execute such deeds as 
should be required by the purchasers for carrying the 
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sale into effect, and to consent to an order of tliaClian- 
cfellor, upon petitipn, to confirm such purchase, if re¬ 
quired. Fiys and Irving agreed to purchase as afore¬ 
said, and to pay the purchase-money by ^04000 on the 
nth of Mat/^ and the remaining ,(^4000 on the 11th 
of November 1813 ; also, to relinquish their claim to 
all dividends upon the debts ttien due to their firm, and 
on tJiose which they might lie entitled to prove, as w'ell 
as all right tt> prove any debts due to tlieir firm, and 
to accept the said property and effects in full satisfac¬ 
tion of all claims uppn the estate of the Bankrupts, and to 
assign or abandon all dividends upon such debts to the 
Assignees, if required. It was further agreed, that 
Fvf/s and Irving should he at liberty to use the names 
of the Assignees in aNiy action or suit respecting the 
purchased property, they indemiiifyilng the j^Rs'tgfiees 
against the costs and consequences of all such suit* 
and actions. 

< 

This Agreement was afterwards confirmed by a rpsolii- 
tion of creditors, and also by an order in the bankruptcy, 
obtained at the instance ofthe Defendants Frjysand Jr~ 
ring. No assignment was ever cTiecuted in pursuance of 
it; and the Bill, filed by one of the Assignees under the 
commsision against the Defendants Friys and Irving, 
and his (the Plaintiff’s) Co-assignees, charging that, at 
the time of entering into the agreement, the first 
named Defendants had notice that there were large 
rents reserved, and very material covenants to be ob¬ 
served, on the part of the lessees and other persons 
holding the premises, and that they had taken from 
the purchasers of parts of the premises, (which they 
had sold since entering into the above agreement), co¬ 
venants of indemnity against those rents and covenants, 
prayed a st>ecific performance of the agreement, to¬ 
gether with a declaration that the Defendants are 
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under snid agreement%ound, and ought to aceept 
an assignment of the premfses, to aoptain all usual and 
proper provisions on behalf of the i^veral parties in¬ 
terested, and ‘particularly such ccecckants on hhe part qf 
the said Defendants as with refkrence to the interests of 
the Pkiintijf and his co-assignees ^ and of the Bankrupts, 
might he reasonably required for their indemnity 
that it might be referred to the Master to settle a pro¬ 
per assignment, “ with such provisions and covenants 
and that the Defendants Frys and Irving might ex¬ 
ecute the same; and the Defendants, tlie Assignees, be 
directed to concur in and execute such assignment; 
and do all dtiier acts necessary to be done for perform¬ 
ance of the said agreement. 
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To'tbis tlie Defendants Frys and Irving answered, 
that they continued in possession of the premises till 
the month of October 1813; but had not, at the time of 
putting in their answer, any right, title, or interest in 
the same; and that, by indenture of the IGth of t’le 
said month of October, they assigned the same to on© 
Moggridge. They admitted that the Assignees had 
performed their partbf the agreement; that there were 
in the several leases and assignments in the bill men* 
tioned such covenants respecting the premises as in the 
bill mentioned ; that they had in their possession all 
the said leases and assignments at the time of Entering 
into the agreement; and that they had taken from the 
purchaser such covenants of indemnity as the bill 
charged them to have taken : but they denied that, at 
the time of entering into the agreement, any stipula¬ 
tions respecting the covenants were made or expressed, 
and submitted that they were not bound to accept any 
further assignment than had been already made to 
tliem of the premises, or to enter into any such cove¬ 
nants as in the bill suggested. 
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Tiie Defendants, tiie cotassignees of the olaintiff, 
by their ans^rer admitted tile agreement ana subse¬ 
quent donhrniatibn, and that Frys and Irving conti¬ 
nued in ^ssession till the month of October, 1813, 
when, as the Defendants believed, the premises were 
abandoned and had ;pever since been used or o^npied 
by any person or persons to tlieir knowledge ov belief. 
They alleged, that they declined to concur with tJie 
plaintiff in the suit commenced by him, thinking it 
unnecessary, inasmuch as tlie other defendants had 
fully performed their agreement; submitting by way 
of plea, that, by the statute, 5 Geo. H, entitled “ An 
Act to prevent committing of frauds by .Bankrupts,” 
it was provided that no suit in equity should be com¬ 
menced by any assignees or assignee, without the con¬ 
sent of the major part of the creditorji, and that, it did 
not appear the plaintiff had such consent as required 
by the statute (a). 

No evidence was entered into on either side ; but it 
was agreed to admit at the hearing, in addition to the 
facts already detailed, a correspondence which took 
place in the month.s of January, and February, 1814, 
between the solicitors of Messrs. Frj^s and Irving and 
the solicitors di Mr. Bacon, relative to the settlement 
of a special case in an action at law respecting the 
same iron-works, by which it appeared that, in answer 
to an application from Bacon for payment of the rent, 
which became due at Christmas, the defendants, by 
their said solicitors, informed him that ‘‘ Moggridge, to 
whom they had assigned the would give direc¬ 

tions for payment thereof;” and that, to another appli¬ 
cation, and a refusal to accept of Moggridge as tenant 
in the place of the defendants, they ans^fvered posi¬ 
tively “ that they would not pay the rent demanded.” 

{a) i> G. 2. c. 30. s. 38. 
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Btfcaw’^fiolicitOrs then ^sledl, Can any asaignTnent 
being executed vary the rights of parties to a suit pre¬ 
viously instituted?” to which the ^licitors* of the 
defendants replied, it was quit^ clear that, pending 
a suit, a party might assign his interest, subject to all 
the equities to which it is liable.**^? A letter, dated the 
16th of February, from *J5oro«’« solicitors, followed, 
stating that they had been cx])ecting the promised cal) 
from Moggridge with the rent; and, as they had not 
seen him, they would be obliged to their correspondents 
to favour them with his ‘addition and description; the 
answer to which was, that the last account they had 
heard of M6ggrtdge was, that he was about to sail for 
Aincricfty since w'hich they could gain no further in¬ 
formation respecting him. 


18 tS. 
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On the opening of this case, the matter submitted by 
way of plea by the co-assignoes of the PlaintilF was stated 
by their counsel as a preliminary objection, adding that, 
under the section of the act referred to, one of two f r 
more assignees could not sue, even with tfie consent 
thereby required to be given, and that such conseqt must 
be a consent specially given at a meeting called pursuant 
to notice, and not merely a general authority to sue at 
the discretion of the assignees themselves (a). 


To this it was answered tliht, in order to tfUpport 
the objection, it is incumbent on the party objecting to 
shew that there has not been the consent required by 
the statute; that the only meaning of the statute is, 
tliat assignees shall not involve the creditors of the 
bankrupt in the expense of a suit without their con¬ 
sent; not that they are absolutely precluded from 
suing, if they chuse to do it at their own risk; and 
that, at all events, there can be no objection to the 

(a) Exp. Whitchurch^ 1 Afk. 91. 
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heRmng of a cause, in Ui^ne* except forj||lRint of 
parties. ^ 

4 

The Master of tlie Rolls decided, that he could not 
dispose of this objection before the cause was bl||||;d. 


_ T- 

Sir S. RomiUt/i Bell, Preston, and Wilbraham, for 
the plaintiff. ^ 


The single question is, whether the plaintiff, as 
assignee of the bankrupt, is entitled to an indeninity 
in the shape of the covenants which this bill i^ehs to 
have inserted in the assigntnent to be executed pur¬ 
suant to the agreement which, in all other respects, 
has been substantially performed. The assignees are 
bound to require this for the benefit of the bankrupt’s 
estate ; and those w ho refuse to concur in the suit so 
instituted render thdniselves thereby liable to the 
charge of collusion with the lessees refusing to take an 
assignment with these covenants. There is no in¬ 
stance of a bill filed by assignees in which it has been 
thought necessary to state that it is filed with the 
consent of the creditors. This shews that it is not 
incumbent oncus to prove the consent, but on the 
party objecting to prove the negative; and then, if 
the suit had been for the benefit of the creditors, it 
might be for the Court to notice the defect. But even 
then the Court would not refUse relief where the suit, 
as is the case with the present, is not for the benefit of 
the creditors, nor at their expense. The only persons 
liable for breach of these covenants are the bankrupt 
himself and his assignees. It is, therefore, for their 
security alone that the suit is instituted, and they only 
are liable to sustain the charges. The liability of tfie 
assignees has accrued from their having accepted the 
lease j but, had they not done so, they would no less 
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have hound to tliis suit for the iudemni^ 

of tlie bankrupt. 

The case of Staines v. A/orru(o) has sufficiently 
establ^ed that th6 right of a lessee to require from 
his i^^nee an indemnity again# the effect of the co« 
venants contained in his lease extends to an assign- 
rqp,nt by the assignee of the original lessee. That was 
indeed a strong case, because the Plaintiffs, being ex¬ 
ecutors, could not be called on to covenant for the title 
of their testator. If, in the present case, IJamfrayi 
and (the original lessees) had assigned to the 
Plaintiff, and the Plaintiff to Pry, it is clear that Fry 
must have given a covenant of indemnity. But here. 
Fry took an assignment, in the .first instance, by way 
of mortgage; the *rnorigagor8 afterwards became bank¬ 
rupt, and the present agreement is for a release only 
of the equity of redemption. 11^ then, a man enters 
into an agreement to purchase the eqmty of redemption 
of a leasehold estate, will he be obliged to give such 
covenant of indemnity to the assignees of tliat equity 
of redemption ? Undoubtedly, as mortgage^, he 
might have advanced his money upon what se¬ 
curity, and under what terms, he pleased ; but, so soon 
as, from a mortgagee, he contracts to Ibecome the ab¬ 
solute owner, he is bound by every equity to which 
other purchasers are liable. B\it then it may lie con¬ 
tended, that the assignees are not liable in this instance 
to the covenants of the original lease, never having 
had the legal estate in themselves, and that the bank¬ 
rupt is not liable, being protected by the statute {Jb), 

(a) 1 Ves. & B. 8. accept the same as part of 

(d) #8 Gm. 3. c. 121. their estate, the bankrupts 
s, 19, which enacts that shall not remain liable to the 
where bankrupts are entitled rent reserved, or covenants 
to leases, aod their assignees contained in the lease. 
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But, not to say that the pilivisioa of the Ae^Uftoes not 
apply to the casf; iu question, because the le^ai interest 
was not in the bankrupts, but in the mortgagees, at t)ie 
time of the bankru|j)tcy«. they were liable on bond, as 
well as on the covenants in the lease; and iftaa nnot 
be contended that the statute operatet to 
them from that liability : and, even if they were so dis¬ 
charged, those of the original lessees who afterwid|fel 
assigned their intexest to the bankrupt# remain liable, 
and the bankrupts arc ^able over to them by virtue of 
the bond executed to them on their nilhdrawias;l6’om 
the partnership. Bnt further, it is impossibl^o con¬ 
tend that the bankrupts ar^*^ discharged by the statute 
without admitting that the assignees become liable 
by their acceptance‘of the lease, uhless it be af¬ 
firmed that the lessor is left altogether wltliout any 
remedy. 

The question, then, wipch remains is, whether the 
Ftyjs have got rid of their liability in equity by the 
alleged assigrinieiit io Mogyrridge s aq^assignment, for 
which no consideration is pretended to have been given, 
and which apjxears to have been made nnu’cly for the 
purpose of eluding their obligations to the bankrupti^ 
and their assignees. This is a case which resembles 
that of Philpot v. Ho^irc (a), and falls expressly,within 
the distinction taken by Lord IlardwicJee, in Tallinnt 
V. Dodemeade (h)^ of a collusive assignment. Suppose 
a lease ofcoal-inines, subject to a royalty rent; the les¬ 
see becomes bankrupt; his assignees accept the lease, 
exhaust ilie mines,and4hen assij^i away the remainder 
of the term : there could be no doubt, in a case of that 
sort, that a court of equity would not consider l^iem as 
having discharged themselves from their liability.— 

i o') 2 Atk. 219. Amh, 488. (&) 2 Atk. 548, 
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In V. Comtr^rd(a^f which was a lease with a 

covemat to rebuild, the Plaintiffs, Wjio were exeeutors 
of the lessor, filed t|jeir bill against the equit^le mort¬ 
gagee of the lease for specie performance of the co- 
vei^^; the defence iet up was, that the Defendant 
hu the" legal estate, and Lord Thurlow decreed 
Chat he should take an assignment, for the purpose of 
^Ifiving the Plaintiffs a remedy against him. 

t 

Tfiere can be no objection from the circumstance 
tha^ this is the bill of one assignee only, not of the 

thr€»e!- One executor may sue^ stating that his co-ex- 

« 

ecutors have refused to'fconcur. 
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Hart, Cullen, tFclherell, aild Ileys, for the De- 
fendantft 

This bifl is decidedly objectionable in point of form. 
The estate of a bankrupt is, by the assignment, vested 
in all his assignees as in one person, and, as such, tl ey 
must all sue t^ether, it being incompetent for one to 
sue, alleging that the others have refused to join in the 
suit. It is not the cdSe of trustees Hujiig for the benefit 
of their cesiums que trust. They are constituted by 
the act of the parties, but the as.signees of a bank¬ 
rupt ^by the operation of law. I'he only remedy for 
an a^ignee, in case of his co-assignccs refusing, is to 
apply by petition to the Lord Chancellor, who, upon a 
proper case being made, will direct the others to join 
in the suit at bis own discretion. The other objection, 
that these assignees, even if they had all Joined, are 
precluded by Act of Parliament from suing without 
the consent of creditors, is equally conclusive. It 
must, indeed, be admitted that, in cases where this 
objection has not been raised, the Court has acted as if 

(a) 3 Bro. 166. 1 Ves. J. 235. 
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did not exist; in other tJiatthe C^jpjft 1)ri!3 

l^resume an assent, when it Is not shewn that no assent 
has^beetHipveu. .But, in this caise» th,f!assignees, who 
are jtKide Beiendants, ^pressfy negj|tive the iUct of 
assent, so far as tiieir knowledjp!! extends, and bjfedhat 
Ih^ow it on the other side to prove that asM^^as 
gj)eu. Then it is Haid,^thaf the constmctioiP of the 
Actis, not to disatde assignees from suing withc i^ 
such consent, but only to make^dheni resf||usible for tm 
consetiueiicc^ of so doing^; but thd!^#0rds of tlie Act 
render any such consti i#tion impossible. 


As to the merits ol Hie castpine oniygro'unu tor sup* 
porting lliis bill is, that the assignment alleged 1)y the 
ill their answei*,.to have been made to Mog^idge 
since the bankrufitcv, is a mere coloinable a^ginnent 
to rid themselves of their responsibility. We admit 
it to be so, and that it was made merely %vitb a view of 
pi'Otectiug themselves against the eflect of the cove¬ 
nants in the original lease*. They had a right so to 
protect Ihemscives. The condition in vv|iicli they stand 
is this; they are induced to make a loan ii|>on the se¬ 
curity of property wliich tl»ey are led to believe is of 
very considerable value: tliey afterwards advance an 
additional sum for the assignment of the equity of re¬ 
demption of this property : all this tliey bave|^done 
without any privitj^ with tlie original lessor. The pro* 
perty now turns out to be of no value; but, having 
taken it at that risk, Uiey are obliged, and are content, 
to consider all the money advanced by them beyond 
what they huve been enal^cd to rc^iay tbemselvesr out of 
it as lost. But that.wliich is now Uiined at, is to^x ^em, 
after a loss to so large an amount, with the ftirt^r in¬ 
jury of keeping, the estate, un|iroductive as it is, sub¬ 
ject to all the bur|hens of the originahiease, opemting as 
an additional loss, and a loss constantly accruing. 
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w the coillwac%which these Defendants ar^ 
called upon to execute? They had the wholelegsd 
and beneficial interest of the lessees, suhilbt to a 
right of redetnj^ion vested tl/eraselvea priori the 
ban^Mptcy; and ft i Jftnly this resulting equity which 
thej^K^ agreed to pilrchase from the assignees, 
and thft in terms so guarded as to leave nothing ex- 

« dory in the contract. They require no deej^l, n6 act 
atever ou aj^ part of4he assignees, to confirm their 
estate in the pl^perty. Th^ have taken a release of 
ali|^e interest which the assij^ees had, or could have ; 
but ^l^ulated for nothing thatcoUld impose upon them 
any further' obligatiIWo d0rres[jonding act is re¬ 
quired' to be performed on their part. The assignees 
are bound only to (Sixecute such deeds as the pin chasers 
may require ; rnfire than this, those deeds are to be at 
the expense of tlie purchasers. Nothing can be plainer 
than the terms of such a contract, which says merely 
that^ if any furtlicr deed is required,' it shall be at the 
expense of the purchasers ; and they require none. 
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The case of Siajnrs v. Morris docs not apply ; for 
that was the assignmetit of a beneficial interest which 
the assignee, if he took at all, was boupd to take, sub¬ 
ject to the burthens which were imposed upon and 
went |dong with it. ; The executor also had the legal 
estate, and the contract was, to take the whole mterest 
%vliicb the executor had. In this case, the Defendants 
contracted for a benefit; and shalKthey, through a mis¬ 
take as to the nature of that for which they contracted, 
after losing the price of the jpurchaso.s, bp compelled 
also to take a bbrthen as incident to it ? 


t 

The Iqgal estate only^can be made answerable at law 
for the performanoe of covenants; and, in this case, 
the legal estate was not in the assignees of the bank- 
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: nipls. In 27ic Mayfor of G&rii^te v. tli« 

question was, Wliether an action on the covenant were 
well against the Deieiidants, (who were only 

devisees of an equkj’ rcdeiiiption in the estate of 
the Covenantor,) as assigiieef?^of all the estate, fight, 
title, and interest of the Covenantor ; and iFwas held 
that it was impossible to say that the Defendants w'ere 
assignees within the sense and meaning of the terms,, 
“ which respect that description and quality of estate 
alone,” namely, legal estate, in virtue whereof par¬ 
ties are not at all liable to actions of covenant, ais as¬ 
signees (Z'). 

Then, iioH' can it be said that the assignees are 
hound to protect the rnterest of the bankrupts ? J^up- 
posing tliey w ere so bound, no coih eyance ex¬ 
ecuted by these Dei’endants could in any respect benefit 
them. A bankrupt cannot be sued in debt; but, till the 
late statute(r), he w'ould have remained liable forever 
ill covenant. v. Aurwl {d). 


'^ro^siim up the whole, it is not pretended that the 
Defendants are liable to be caliAl on to give covenants 
of indemnity lender the original deed. Neither arc 
they liable under the agreement, liecause that agree¬ 
ment was to take a more equity, they having 
already the whole beiielicial interest, 8ubj<*ct to that 
equity, besides a perfect legal title. The agreement 
can add nothing to the terms of tlie original d*'ed ; 
therefore, if not bound by the latter, they cannot be 


(«) H Fast, 4>i7. 

(6) P. 496. 

(c) 49 Geo. 3. c. l‘il. 

(tO 1 H. lllackst, 433 .— 
^pll .00 H«ot Ti. IVttson. 


8 Fast, :J11. Wadham 
Marlo'utCy ihid. 314, note. 
Milien versus JVhittenhnrp. 
1 tlainpb. 428. HourdiUon 
T. Daltov, Peake, 237 
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bouDd^ tli9 coi\ioilit 0 {^ration of both. But, lastly, 
supposii^ they had been liable in equity, after entering 
into the agreement, their liability has teased^p con¬ 
sequence of the subWffuent assignment; and they had 
a rigjht to assign. Tufior v, )S7mjn (a). 

Sir SI' RomiU^i in repJy. 
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This is not a question in which the creditors have 
any interest, therefore not a question within the mean¬ 
ing of the Act, requiring their assent to a suit insti¬ 
tuted i&r their benefit. With regard to the objection, 
that one of several assigpees cannot file a bill without 
the rest joining, it applies equally to the case of ex¬ 
ecutors, and yet it is established that one of several 
executory may sooct; and that, in equity, he may sue 
on his own account, although in law he is required to 
proceed in the name of himself and his co-executors, 
it is not necessary to shew collusion in the other ex¬ 
ecutors ; he may proceed solely on his own responsi 
bility; and nothing is more common than for an ex¬ 
ecutor so to proceed. The objection, in the case of 
assignees, will hold good only to this extent; that, 
when there has been a meeting of creditors who au¬ 
thorise the assignees to institute a suit, and then one of 
the as^nees refuses to act, alleging that he docs not 
think it for their benefit that tAe suit should be insti¬ 
tuted, his co-assignees cannot proceed without him, but 
must petition the Chancellor. 


The case then is reduced to that which is the main 
question upon the merits. Whether the bankrupt him¬ 
self is entitled to have the covenant for indemnity 
inserted in the assignment to be executed pursuant to 


(ff) 1 Bos. & Pal. 21. 
S9 
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fjjlff. the agreement; and, if he entitled, whellie^.hts 

sigriee has a right, or rather whether it is not his duty, 
Wit.KjN^s instiyUI^ this‘suit for the bankrupt’s benefit. 

Fay. 

In this view of the case, the supposed hards^p of 
it is wholly out of the question. The Defendan|j||lavh)g 
taken an assignment of the w'hole legal interest in these 
mines, work them for tlieir own benefit, and then ent^ 
into an agreement to take in the outstiuiding equity, 
80 as to give themselves the absolute ownership, free 
from redemption. What is this more than the lease 
of a mine for a long term of years ? If the lessc‘o 
thinks fit to exhaust it in the beginning of liis term, 
and so to anticipate the whole benefit, the^ly coni> 
pensation he can make to the lessor, and to which the 
lessor is fully entitled, is to seciiiv his interest re¬ 
served on the lease for tlie remainder of the term. If, 
tlien, there were any hardsliip in the case, it would 
fall on Jhicon, the original lessor, and not on these 
Deftuidanls. 

There is no question but the bankrupts remained 
personally liable, and are still Kable, notwithstanding 
the Act of Parliament, in respect of future breaches of 
covenant. Then, arc the) not entitled to the same 
protection as if they were not bankrupts ? And how 
can tlley be protected otherwise than by their assig¬ 
nees ? They cannot institute a suit f(>r their own be¬ 
nefit. They need not be parties to a suit instituted by 
* their assignees on their hoiialf; for the assignees re¬ 
present all persons having any interest in the estate as 
fully and effectually as an executor, /lisager v. JRozt^ 
Then, supposing the assignees to have the 

fa) fi Vos. 74S. Sop also, UtUrson v. Mizfr, 2 Vos. i. 
on tho point as to executors, 95. Bro. 270, and others 
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pow^r calling M* thg execution of an agreement 
made with the bankrupts, for their benefit, are they 
not bound to exercise that power ? - - 

C^sider this as if there had been no previous mort- 
gagej^^'l^t a mere contract to take an assignment of the 
estate bf the bankrupts*: should we not, under sucli 
l^rciimstances, be entitled to compel the purchaser to 
give us a covenant for indemnity ? Certainly; for 
this ivoold then be precisely thecasseof Staines v. Mor¬ 
ris. Then, how is that case distinguishable, in prin* 
ciple, from the present? But that of Lttcas v. Co- 
merford is’ still nearer, being, like this, the case 
of an eqyuitable assignment, and the Defendant con¬ 
tending that, having no title but as mortgagee, he was 
not bound by the covenaufs in the lease ^^ach he had 
accepted by wa> of deposit. The Plaiutdf in that 
case was the representative of the original lessor ; and 
we, in the present case, stand in the same situation 
with Stapleton, the lessee, who was also a Defendant 
there. The Lord Chancellor, Thnrlow, decided that 
the equitable mortgagee could not take the estate as a 
security without the'ljurthen that was upon it, which, 
being once accepted, he could not abandon, and 
therefore decreed that he should take an assignment. 
The defendants, in this case, are clearly bound by the 
same equity. 


1816. 

Fry. 


TIw Masteh of the Rolls. 

If the bill in this case can be supported upon the 
merits, I do not think it is liable to be defeated by 

of that class of cases ; nees, Saxton v. Paris, 18 
and, with r^ard to assig- Ves. 72. 
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Now, if there be a right to such indcmi^y, I do 
not see how the dissent of some of the assignees can 
prevent the others from asserting that right. 

All persons who have a joint interest must join in an 
action at law i but in equity, it is sutlicient that all 
parties interested in the subject of the suit should be 
before the Court, either in the shape of Plaintifts or 
of Defendants. 

f 

Neither do I sre how the prohibition of the statute 
of the 5th Geo. 2. can apply to a case of this description. 

» < 

In the clause immediately preceding that which is 
referred to (a), a time had been fixed, within which the 
assignees should make a final dividend, unless «ome 
suit at law, or in equity, should be depending, or some 
of the property should be outstanding. Now, as suits 
in equity, generally, and almost necessarily, do depend 
for a longer period than suits at law, and consequently 
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either of the two preliminafy objections taken in the 
opening of the cause. 

This is not a suit'instituted on behalf of creditors^ 
nor have they any concern in the result of it; fi)r, so 
fiir as respects their interests^ it is admitted that the 
agreement in question hlis been fully performed, l^iit 
the bill insists that it has not been performed to the ex¬ 
tent in which the Defendants, (the Messrs. Frt/^), are 
bound to perform it, in respect of the indemnity to 
which the bankrupt or the assignees claim to be en¬ 
titled. 


(rA b Geo. 2. c. s. 37. 
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mupt longer delay the finat dividend, it was thought 
proper by this clause to give the creditors a right to 
decide for themselves, whether anj procecj|ing8 in 
eciuity should be instituted for ^heir interest with re¬ 
spect to a bankrupt’s property; but a suit, in which 
the crt^litors have no interest, which, neither in its re¬ 
sult nor by its dependanCe, ca||,injure or benefit them, 
caniiiot be such a suit as the legislature meant to give 
them a right of stopping in limine, by saying, we do 
not choose it shall be instituted. 


1816. 


Wintiws 


V. 

Frv, 


Then as to the merits—That which is claimed by this 
bill is, that the Defendants, (the Messrs. Fr^s), shall be 
compell^, to take an assignment, containing such co¬ 
venants on the part of the said Defendants as, with 
rcferonce to the* interest of the assignees, and also of 
the bankrupt, may be reasonably required for their in¬ 
demnity. The real question in the cause is, whether 
these Defendants are bound to enter into any cove¬ 
nants of indemnity, fc»r the protection, either of the 
banlerupt or of the absignees, against the rent and co¬ 
venants reserved by the original lease ; for it yiust lie 
admitted, that a merc«formal assignment, containing no 
such covenants, would be an idle ceremony, and pro¬ 
ductive of no advantage to any person. 

Now the doctrine with reipcet to the covenants 
which the vendor of a lease is entitled to require, in¬ 
dependently of positive stipulation from the vendee, 
has been very clearly laid down by my Lord Chancel^ 
lor, in the case of ^Staims v. Morris (_a). When I 
speak of covenants that may be exacted independently 
of positive stipulation, 1 mean such as are incident to 
the nature of the contract, and presumably tberefore 


(«) 1 Ves. k B. 8. 
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in tlie contemplation ol^th the parties to that con¬ 
tract. When a lessee carries his lease to market, his 
intention must be, at one and the same "time, to get 
quit of the burthen,, as well as of the benefit, of hjs 
lease ; and, although he cannot do that effectuallj as 
between himself and his lessor, to wliom he rauJit still 
continue bound, yet t|| can ’obtain an indemnity from 
the vendee of the lease, and it is reasonable thall^at 
indemnity should be given by the person who is to be 
immediately invested with all the beneficial interest 
in that lease. That doctrine the Lord Chancellor laid 
down in the case that I have mentioned. Lord Thur- 
low intimated the same opinion in the case of Pemher 
V. Mathers although, in the result of tl|g|. case, bis 
Lordship directed aij issue to try whetheWthere was 
not an express promise, on the part.of the purchaser, 
to indemnify the seller of the lease. 


In the caoe of Ijvcas v. Comer ford (h) no question 
was raised or decided with respect to the covenants 
which the purchaser of a lease is compellable tOfenter 
into. Comnfard was the equitable mortgagee of the 
lease, and he was in possession and, if he had had the 
legal possession, it is clear he might have been sued 

tr 

at law on the covenants in ihc lease ; and that, whether 
he had entered into any personal covenant or not. The 
landldrd brought his bill for the purpose of enforcing a 
specific performance of the covenant to rebuild : that 
covenant had attached during (he time that the mort¬ 
gagee was in possession, and it remained unperformed. 
If the assignment had been a legal assignment, he 
could have been sued at Jaw for the breach of thft co¬ 
venant by the landlord; but the landlord sued in equity, 
because he was only an equitable assignee, and Ijord 

(6) 3 Bro. 166. I Ves. J. 235. 


(a) I Bin. 52. 
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Tlmrlow refused a decree 3I| specific perfocmaiiee, on 
the ^ound that a Court of Equity docs not specifically 
execute a legal assignment; but he decreed that Comer- 
ford should render his equitable into a legal estate, 
the consequence of which would be that the landlord 
would haye a right to proceed at law against him. 

•• 

IliTow, see how the case stands with respect to assig¬ 
nees in bankruptcy: they do not obtain the property 
of a bankrupt by any contract Ixitween them and the 
bankrupt; they take it by the operation of law, and 
enter into no covenants to indemnify the bankrupt 
against the covenants in his leases. They may waive 
his Icas^ and so not become liable to the landlord at 
all; thd|ftiay take to them, subject only to suc||^iiabi- 
lity as attaches^upon all assigns, that is, a liability to 
be sued on such covenants as binds assigns during the 
time they retain that character; but, when they ccas^ 
to retain it, their liability ceases, the pnvity of estate 
which alone makes them liable to be sued being deter¬ 
mined. The assignees, therefore, of a bankrupt, after 
they have parted with the possession of their lease, arc 
not liable to be ’sued at all; they stand in no* need of 
' an indemnity, and there is no principle on which they 
can require it for the vendee of their Estate. 


WlLKISS 

V. 

Fry. 


The case of an executor iotaltogether different: an 
executor, to the extent of a^^ets, is liable to be sued 
upon his tesbitor’s covenants, without regard to his 
having, or not having, the possession of the lease.— 
Even if the testator had, before his deatii, assigned 
th» lease, the executor would not be the less liable to 
be sued upon the covenants. He cannot, by assigning 
it away himself, get rid of his liability to be sued. 
There is, Mierefore, a reason why he should require a 
covenant oi indemnity, just as much as tliere was w liy 
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the testfttor himself shoidd have required such a cove¬ 
nant ; because, as the testator was bound by the per¬ 
sonal covenant, the executor is bound to the extent of 
assets by the same covenant. 


In the case of Staines v. Morrts («), the Ijord Chan^ 
cellar held that Sir William Staines was bound by an 
express per«f»nal covenant, though fie had not executed 
the instrument in which it was contained. He took 
the estate under that instrument, and therefore took it 
subject to the accompanying covenant. His executor, 
therefore, had a right to require that, when he carried 
the lease to market, the purchaser of that lease should 
enter into a covenant to indemnify him frq|^ any fu¬ 
ture suit to which he, would otherwise renidin liable. 
An assignee has no such ground for <rcquiring such a 
covenant. 


But, supposing that, w'ith regard to assignees in 
general, it were a matter of doubt whether they, hav¬ 
ing once taken to the bankrupt’s lease, could get rid 
of the liability to be sued by afterAvards parting with 
that lease ; yet these assignees n'^ver were at any mo¬ 
ment liable to be sued upon any one of the covenants 
in the lease, because it nc;vcr could be alleged, as 
against them, that all the estate, right and interest of 
the baifkrupt in the premises, came to and was vested 
in them, which it is n^ssary to declare, in order to 
maintain an action against an assign upon a covenant. 
They take nothing from the bankrupt but a mere equity 
of redemption ; for he himself had, before his bank¬ 
ruptcy, assigned away the whole legal estate. Jndfem- 
iiity to them, therefore, would be without a meaning, 
for no question could ever arise whether they had or 


(a) 1 Vcs. & B. 8. 
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had not ceased to be liable^ inlismnch as their liability 
never had any existence* 


If, then, the assigpnecs theinseWes do not need, and 
cannot require, a covenant for their own protection, 
can they iitsist upon such a covenant for the protection 
of bankrupt ? I must here again repeat what I 
before said, that the assignees do not take from the 
bankrupt his property by virtue of any contract, but 
by the operation of a positive law. The rights and 
obligations implied in a transaction between two par¬ 
ties dealing upon an equal footing with each other, 
cannot com6 in question in such a case as this. The 


bankrupt^as no right to prescribe any terms upon 
which he will part with his property. It is wrhsted 


from him for th^ benefit of his creditors, and is to be 


applied to the best advantage, for the purpose of pay¬ 
ing their debts. The assignees take a beneficial in¬ 
terest in the lease, while the bankrupt himself continues 
burthened with all the covenants. This is clearly the 
case so long as the assignees themselves continue in 
possession of the lease, because they may use tive lease 
to the best advantaged; and the bankrupt, in the mean 
time, has no covenant of indemnity wlqjitsocver. Now, 
can his situation be altered, or can a new right accrue 
to him merely because the assignees, instead of them¬ 
selves enjoying the benefit of the lease, choose to carry 
that lease to market, and to thake profit of it in the 
shape of sale, instead of in the shape of enjoyment -* 
What right accrues to the bankrupt from that u.se 
which they make of his property? What is it that 
they offer to sell ? The same beneficial lease which 
they themselves have. They have a beneficial lease to 
sell; and can they say to tlie purchaser, it is not that 
beneficial lease which you have bought, but you have 
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v> 
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bought a less beneficial lease than that which we ha<l 
to sell; you have bought from us a lease dogged with 
covenants and conditions which considerably reduce 
the value of that I^ase ? For, undoubtedly^ a Icas^ 
with respect to which a man is oblige# to enter into 
covenants which will at all times bind himself, whether 
the lease remains of value, br becomes of no value, 
will fetch less than a lease clogged with any sucfjp co¬ 
venants. Unless there be an actual stipulation for the 
purpose, how can a purchaser understand that he is 
buying any thing except the estate as it stands vested 
in the assignee ? How can he understand he is to take 
it in any other plight ? But I very much doubt whe¬ 
ther assignees,, who arc mere trustees for .creditors, 
would lie justified in annexing any such stipulation to 
the sale of a lease; for, as 1 have* already Hjtid, it 
would reduce the value of the lease; and can assignees, 
for the benefit of the bankrupt, diminish the value 
of that property of which they have all the manage¬ 
ment for the benefit of the creditors? I apprehend 
tha^they could not. 


♦ , 

In none of the cases in whirfe bankrupts have been 

sued upon such covenants, and in which the hardship 

of their liability to be sued upon such covenants has 

« 

been strongly pressed, was it ever suggested that there 
was an®y mode in whiclf they could be protected against 
that hardship, except by legislative interposition. > To 
a certain eattent that relief has been appUed by 
a recent Act of Parliament (a); but it is admitted 
that tlmt Act does not operate in the present in¬ 
stance. I am, upon the whole, of opinion" that 
the bill must be dismissed, inasmuch as there is no 


(fl) 49 Geo. S. c. 121. 
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ground for the claim it sets up; and that it must 
be dismiss^ with costs against the co-assignoes of the 
Plaintiff: lout, as the question is isicw, the Plaintiff 
^ust not pay the costs of the other Defendants. 


Ex parte GLOVER, in the Matter of GLOVER. 

A PETITION was presented on the part of a per- 
son against whom a Coinmission of Lunacy had 
issued; coinplaihing of improper conduct in the wit¬ 
nesses examined on the inquisition, alleging the sub¬ 
sequent recovery of the Petitioner, and therefore pray¬ 
ing that the commission, under ivhich no further pro¬ 
ceedings had been had, might be superseded. 

Sir S. Romilly, in support of the Petition ? which 
uas not opposed. ^ 

Treslove, for the Solicitor under the Commission, 
applied for costs, alleging that there were no imputa¬ 
tions in the Petition against his Client, who had been 
employed by the Petitioner’s Wite, at whose instance 
the Commission Itad issued; and producing a letter 
written by the Petitioner to the Solicitor’s tigent in 
town, subsequent to the time of his alleged recovery, 
wherein he expressed his opinion that it was better the 
Commission should proceed, and his Wife be ap¬ 
pointed sole Committee, being persuaded that many of 
the persons who owed him money would much sooner 
pay it to her than to himself. This suggestion was after- 


me***'' 

■WlLltllfS 

U. 

Fnv. 


’ lu b. ‘27. 

No costs to a 
parly suing out 
a Commission of 
Lunacy, which 
was never acted 
upon and after¬ 
wards supersed¬ 
ed; because,the 
property never 
hai ing come in¬ 
to the possession 
of the Cl own, 
there.is no fund 
out of which 
co^^t^ can be 
given. 
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Mattel of 
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wards abandoned ; and it appeared that, in conse¬ 
quence of the amendment in the Petitioner’s health, 
no proceedings whatever had taken placl under the 
Commission, cither beibre or since the date of the 
letter. ' 


The IjOkd Cha vctLLoii, 

I can make.no order on the snlijcct of costs. If the 
solicitor had proceeded for the benefit of the indivi¬ 
dual, and a committee of the person and estate had 
been recpolarly appointed, 1 mig^ht have done some- 
thing; but now there is no fund on wjiich any order 
van l)e made to attach, and tiic solicitor must look, in 
this instance, for his iEdcmnity to the person by whom 
he was employed. The Commissiofi must be S.uper- 
seded ; but I have no concern with the costs what¬ 
ever (e). 


(a) Sre Ex Partt* fVr??c, Sanderso:}^ Coop. 108. 
b Vcs. 832. Shernood v. 
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Th0 (irsi in vi^ich it deddetl tbat where an 
efitate is given for lift*, with remainder to the heirs of 
the body of the tenant for life, notWithstaodii^ the in¬ 
terposition of an estate to trustees to preserte contin¬ 
gent rei^mindcrs, the remainder to the heirs of tho 
iHxiy fao tmites with the estate for life as to vest an 
estate tail in the first t^er, is that of Cmxk^n v. Couh 
son (a) I a decision, at the time, and Jong afterwards 
conbiften»d so repngnont to the manifest intention of 
the testator, that, in order to avoid it, lonrd Il&rd- 
m€kt\ m Bagshuw v. Spmer(b), took the distinction 
between a ti usl in e<iuity and a mere legal estate, which 
has Mince ia>oii held to render tliat last-mentioned case 
aaoimilous in point of docUineff), 


fiTaooitc&Bt 

V. 

Baoot* 


luinu-t tlieWore, no longer he disputed that the 
uords used will give an estate tail, even where it 
IK <ei(ain that the te^tatoi’s intention was to give only 
.»n »'^tate tor Me* Bot ttiis was a coafttruetkm againfci 
a hah the ('ourts long struggled? a^d ft was"' con- 
ftulf H { and io> onsidered h^ tli© fir^t anthoritich in the 
Ian, o as to evince the ^t^o^gest anxiety to gat out of 
'nhuun e. Cul U the present case the same rule 
does not apply. In sacrificing, (as in^the case of Coal* 
u>tt \ the particular object of the teMlator, so 

lar dK to say that thC person to vfhow he meant to give 
an e*tate for lite shall take an e^t’J.te tail, you have the 
merit of making a particular private intenticsm yield to 
that which the hiw bays is the general intention. But, 
where the property given is lea*«ohold‘, instead of being 

t 

(tf) 2Stra. im. 2 Atk. (c) v. Ambrose^ 

^4G. See Fcamp*» Cout. Bang. ^SO. Feanm, 

Rem. 249. r, Bming, % Barr. 1109, 

{b) I Ves. 112. % Atk. Fearne, sas, 

246, S70, 677, FearnC, 178. 

Tt? 
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1816. frceliold, all inference: of intention nj««t be defoated 
^ . by a construction which, rendering the interest abjio- 

^ ' lute in the first ta^ser, cuts olf entirely every succeed*. 

Bagot. in^r limitation. Is thisy Bien^ a case in which the CoA 
wdll strain itself, by bare analog'y to an art^^ry rule 
of construction, to render null the manifest intention 
of a testator ? 

Ward V. Bradley (a), Jucahs x. Amyaft (6), Ifodgma 
X. Bmsiy(c)^ v.,Xyde(#f), aireall cases in which 

words that would have been construed words of limita¬ 
tion in a devise ofIfcal estate, were held to operate as 
words of purchase in passing a chattel inteC' st. I cite 
these cases only for the purpose of showing the extreme 
anxiety of the Courts-to get out of the rule whciTvor 
it is possible to do so. ^ ,« 

Knighi X, Ellis (c), Kx Varie Sterne ( f), Keih/x. 
Fowler (g). If words are to be found in any subse¬ 
quent part of a w ill to repel the presumption of law 
arising out of that which precedes it, tlicy will be care¬ 
fully taken hold of anS examined. The case of Forth 
V. Chapman (ky was much moj’c^ difficult to deal with 
than the present; yet there, in order to give olfcct 
to the limitation over of tiie chattel interest, it w'as 
decidejl tlmt the same expression of “ leaving no is¬ 
sue,” shouldi be construed, as to the freehold, a dying 
without iBSuo generally, and, as to the leasehold, re¬ 
strained to dying without issue living at the death ot‘ 
the testator. 

(a) 2 Vern. 23. (c) 2 Bro^ 570. 

(5) 4 Bro. 542. 13 Vcs. (/) 6 Ves. \b6, I 

479. n. , (g) Vide Fearnc’s Ei. 

(c) 2 Atk. 8$. Bev, 236. 

(d) I T. R. 593. (A) 1 P. W. 663. 
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If, in the|»|)re«en!t case, the codicil had expressly 1^6. 
given this leasehold estate to George Tito Brice 
' for life, with remainder to trustee«s» to preseiwe, &c. 
ipK^ith remainder to the heirs C|jf the body of BWce, upon BAGor. 
the aut^^ty of all the cases, this would not ha^e 
passed tie absolute interest to the first taker. Then 
why is it to be ^construed as doing so by way of re¬ 
lation ? 

Preston^ for the Mastf'r’s report. 

There is no reasonable ground for doubt tliat it was 
the testator’s intention to give by this codicil agreeably 
to the rules of law. In order to .raise tlie contrary 
inference, it is necessary, in the fir^t place, to assume 
that |lie testator djd not mean to give an estate tail by 
the words he lias used in devising his real estates. Rut 
this is a point not to be conceded ; for, as it has been 
clearly decided by a long succession of cases that those 
words are calculated to pass that degree of interest in 
real property, tlie presumption in every case that now 
arises must be that the testator was not ignorant of the 
law, but intended, ib factj that winch the law says ho 
shall be taken to have intended, ^rh^, if he has given 
an estate tail in his real property, wlita^t does he 
mean by saying that he gives leasehold “ for such 
estate and in such manner’’ as lie had already given 
his freehold, but to give an estate tail in his leasehold 
also ? But that is an intention which the policy of the 
law, aiming against perpetuities, prevents from taking 
cft'ect, by saying that when a chattel interest is limited 
to one in tail, that is an absolute and complete dispo¬ 
sition of the whole to himself and his executors. There 
is DO more in the case than this. Then what should 
prevent the rule of law from operating ? But, grant¬ 
ing that the intention of the testator were necessarily 
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1816, such as it is represented to be, how would it be better 
effected by giving force to the construction contended 
BaotTNcitrK j construction, George Tito BHce would 

Bagot. take this leasehold esiate for life; but the remainder 

tail would, by the rule of law, vest the absolute in¬ 
terest in his eldest son. Thus the father would be 
defeated of the power of disposing of the property, 
only to vest that power in the son, to whom there is 
no more reason for imagining that the testator meant to 
give the power than to the father. 

Nothing can be more different than the present case 
from that of Forth v. Chapman(a)y where the reason 
of giving the same words a different construction, 
in the case of the freehold and that of the leaseiiold 
estates devised, was, because otherwise the limitations 
over, as to the leasehold, would have been ontirelv de¬ 
feated. All the other cases that have been cited in¬ 
volve a similar distinction : but, in Dri(P v. Pitt{h)^ 
where the point was expressly raised as to a limitation 
over in default of issue, after an estate to y/. for life, 
with rfsjnainder to the heirs of his body, of personal 
property, the Lords Commissioners having decided on 
a rehearing, contrary, to the judgment of the Master 
of the Rolls, in favour of the limitation over, tha/ de¬ 
cree was reversed on Appeal to the House of Lords, 
and the doctrine thereby clearly established that the 
estate is absolute in the first taker. 

With regard to the established legal construction of 
the words here used, the cases are, indeed, more nu¬ 
merous and strong than we can possibly require. Doe 
V. Eastrop(c)y Austen v. Taylor {d). 

(а) 1 P. W. 663. (c) 2 Blackst. 1228. 

(б) 6 Bro. P.C. 450. Earl (d) Arab. 376. 
of Chutham v, Toihill. 
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Sugden, iii^ reply. 

The cases last cited have no bearing on the present, 
^bat in Blackstom has clear and express words, such 
as, I have already conceded, would effect the purpose 
which is iiere deci<led to have been effected, but which 
are wanting here. In ”Austen v. Taj/Ior, there was a 
trnst of the personal estate, to be laid out in land, (of 
course lands of inheritance), and settled to the same 
uses as tlie real. In that case the testator was his own 
conveyancer; and there existed no po^sible ground for 
imagitiing that he entertained a different intention from 
that which Ihe law affixed to the words ho had used. 
I expected to have been referred to the cases of 
personal estate devised to go as heir-looms; but not 
one cbuld have Been pointed out, in which a person has 
been held to take the absolute interest in the chattel, 
where a clear estate tail was; not given to him in the 
real estate. It is said that the clauses in this will and 
coflicil cannot be read separately; but the case of 
Forth V. Chapman is a direct authority that they rna^ 
bo read separately. The question is, Whether the 
Court will not give «*ffecl to the intention by directing 
the two estates to go together, so far as they can go to¬ 
gether, consistently with the rule ojTlaw. If the tes¬ 
tator had meant as they suppose him to have meant, 
he had a very short way of expressing his iittention, 
which was, not by saying* that this leasehold estate 
should go in the same manner as his real, but by simply 
giving that leasehold estate to George Tito Brice, and 
his exec utors. 


1816. 

Buoys CB.EK 

V. 

Baoot. 


At all e\'ents, this is a will of so doubtful construc¬ 
tion, that the Court will not require a purchaser to ac¬ 
cept a title depending upon it. 
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1810. 


Brou 


>'cki:h 


BAGor. 


The Ma RTER of the Rolls. 

The question ^arises on a devise of a leasehold by 
codicil, “for such ci^ttate and estates, and in 
manner and form,’’ as the testator had by his will de¬ 
vised his real estate. The devise in the will is to A. 
for life, without impeachment of waste, with remainder 
during the life of A. to trustees, to preserve contin¬ 
gent remainders, with remainder, after the death of A. 
to the heirs of his body, with remainders over for de¬ 
fault of such issue ; and a power of jointuring is given 
to A. when in possession. Now, it is admitted that this 
devise gives an estate tail to A. in the real estate; and 
it therefore seems to follow that the devise to A. of 
the leasehold “ for the same estate,” vvotild give 
him the absolute interest in the leasehdld : accordi'ng to 
the ruhi of law, that what makes an estate tail in 
real property constitutes an absolute devise of a chat¬ 
tel iutcrest. It is not, however, disputed that this 
would he so if the prese nt case were the case of a plain 
uncfjuivocal limitation of an estate tail in the real 
property ; but it is argued, that inasmuch as it was 
formerly much doubted whethen these words would 
give an estate tail, and, altlK>ugh since the case of 
CouJson V Cuulson ttiis has been considered as a set¬ 
tled point of construction, yet as it is contrary to the 
appareift intention of the testator, the Court will not 
do further violence to th*t intention by giving such 
effect to the words of reference by which this leasehold 
estate is devised as if those words constituted a sub¬ 
stantive and direct limitation. In ausw'er to this, it 
must be said, that the testator himself has no where 
told us what he considered to l>e the effect of the words 
he has used in devising his real estates ; and, since the 
law has said that those words sliall be construed to 
operate an entail, what substantial difference can there 
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be between his using the words themselves in the one 
place, and employing thorn again, by way of reference, 
in the other ? The law says, that the testator has given 
estate tail in his real property, and thus fur¬ 
nishes a criterion for explaining his meaning when he 
gives his personal property for the same estate,” &c. 
as he has already given his real. On the other hand, 1 
do not see how it is possible to decide that an estate for 
life only is given in the personal estate, the testator 
having expressly given an estate tail in the real. 

In Folcjtj V. Burnell («), Vaughan v. Burslem 
and the other cases in which personal property, de¬ 
vised to be enjoyed as heir-looms by the persons suc- 
ccssivi'ly entitled to the possesaion of real estate, has 
been held to vc^t absolutely in the tenant in tail of 
the real €>state, would it make any difference if the 
estate tail had been created, not by express words, 
but by words whicii are construed to create an estate 
tail ? 

In Richards V. Ja^dj/ Ber^otenm/{c), where aij estate, 
together with the furtiiture i>f the house, w'as limited 
to Eady Ber^avenm^ and such he ir m ale of her body 
as should be living at her death, and, in default of 
such, remainder over, the words being decided to pass 
an estate tail in the house, it was considered l>y Lord 
Somers as an essential constjqucnce that the furniture 
should vest absolutely in the tenant in tail of the house. 
Yet it was not more evident in that case, than in 
this, tliat the testator intended the real and personal 
property to go together. 


1816. 

Browncker 

V. 

B.\ciOx. 


and B.1. 

(c) 2 Vein. 324- 


(«) 1 Bro. 274. 

(6) 3 Bro. 101. And see 
Stratj'ord v. PovsclL 1 Ball 
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1S16. 

Brounceer 

V. 

Bagot. 


If there is any disappointment of the tcstator^s in¬ 
tention in the case, it is rather in making his devise 
operate so as to give an estate tail in th| real, than in 
giving the absolute»interest in the personal csta|fi 
The present case is not materially difierent from that 
of Daw V. Pitt, which has been already cited. I have, 
therefore, no hesitation in saying that a good title can 
be made to this estate. 


Exception over-ruled, but without costs. 


March 5. 

The posses¬ 
sion of a tenant 
is notice to a 
purchaser of 
the w hole ac¬ 
tual interest he 
may have in the 
estate; there¬ 
fore, of a right 
to the timber on 
the estate, al¬ 
though such 
right acTiued 
by a title pos¬ 
terior to that 
on which his 
possession was 
grounded. 


ALLEN ANTHONY (a). 

O N this day, the Lord Chancellor gave Judg¬ 
ment as follows ;—The question which arises 
in this case is one of great difficulty and importance. 
The bill is filed for an account of timber felled by the 
Defendant on the estate of the Plaintiff*, and for 
an injujiction to restrain him from cutting timber, or 
committing any other waste or destruction on the pre¬ 
mises. For this purpose llio hill states that the Plain- 
lifTs father was seised in fee simple of tlie estate iii 
question, which he purchased from a person of the 
name of Archer, who had purchased the same of Sarah 
Keir; and that, at the time of the purchase from 
Archer, the estate was in the occupation of the De¬ 
fendant, by virtue of some demise, or agreement for a 
demise, as tenant to Archer. The Plaintiif’s father 
died on the 30th of October, 1814, having by will 
dated the 30th of Juli/ preceding, devised to the plain- 

(f/) The Reporter did not hear the arguments of the 
Counsel ill this rase. 
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tiff all his freehold, copyhold, and leasehold estates, in 
fee, or as far as the nature of his respective interests in 
them would extend. The bill then gves on to state, 
at the d^ath of the testator, there was a consider¬ 
able fpiantity of timber on the estate, some df which 
the defendant had since cut, and threatened to cut the 
remainder, refusing to account for the produce; charg¬ 
ing that tlrerc was no exception of timber in the con¬ 
veyance from Archer to the testator, or in that from 
Jieir to Archer; also that the testator was a purchaser 
without notice of any grant or conveyance to the De¬ 
fendant, of the timber in question. 

The Defendant, by his answer, sets up the following 
title :—In 1799, Sarah Keir^ who was then entitled to 
the estate in fee s*iinple, agreed to demise to one Izard 
for twenty-one years, at a certain root, with an ex¬ 
ception and reservation to herself and her heirs of 
all the timber and timber-iike trees, and of liberty to 
cut and carry away the same. In 1808, possession wa i 
taken by the defendant under an execution on an ac¬ 
tion brought by hijm against Izard. On the ,18th of 
71/rt^, 1809, Sarah Kdr agreed to sell to tlie Defend¬ 
ant ail the timber (except fruit-tr ees) for £^200. The 
conveyance from Sarah Keir to of the reversion 

in fee was posterior to this agreement. Under these 
circumstances, the Defendant insists, that both the 
Plaintift'’s fathei’, when he purchased of Archer., and 
also Archer, when ht* purchased of Keir, respectively 
knew, or must be taken to have known, and to have 
had notice, that the Defendant was in possession of the 
estate, submitting that they were respectively bound, 
on occasion of their re.spective purchases, to have en¬ 
quired under what contract or agreement such posses¬ 
sion was held. He denies that they or either of them 


m 

1816 . 

Ai^LEN 

V. 

Anthonv. 
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1816. 

Alijsn 

V. 

Anthony, 


ever made any enquiry of him respecting the nature of 
his possession, and says that, if they liad enquired, he 
should have inarmed them of his in^^ost in the pre¬ 
mises, and also of his purchase of the timber. 


/ j • 

Upon affidavit of the &cts m the |?fll, the PlaintilV 
had obtain^ an in function till ansi^er, wljich it is now 
sought, on lha part ol fhe JDeIbndiant,'. to have dis- 
solved. 


It is so far settled as not to be disputed, that a^erson 
purchasing, where tliere is a tenant in possessio^ if he 
neglects to enquire into the title, niitSt take, subject to 
such rights as the tenant may have. {Doitgfas v. }fhit~ 
rang, (a) And there if no doubt that, if the Defendant 
had been entitled to the trees on the‘estate, iindV^r the 
agreement by which he held the estate itself, the Plain¬ 
tiff would be bound by the authority of the soeral cases 
in which it has been' so decided. But the cpiestion here 
is, whetlier there is any difference itf the case when the 
right of the tenant to the timber arises by a contract 
made independent of, and posterior to, the contract under 
which he holds possession of ,tlw? estate ; and, on the 
best consideration that I am able to give to the sub¬ 
ject, U think it would be going on a distinction much 
too thin to determine that he may be restrained from 
the exiTi'cise of that right in the latter case, although 
he could not have been so restraiiuid if his title to 
the timber had been coincident with his title to the 
pos.sessfon of the estate. There is no more reason in 
the one case than in the other, to say that the pur¬ 
chaser was not bound to make inquiry as to the nature 


(a) Cited 10 Ves., 251. 16 Ves. 241>, and.ca^es there 

'f ^ 

Ami see Daniels v. cited. 
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and exti'nt of the tenant’s interest. He must there¬ 
fore suffer the consequence of his neglect to take that 
obvious precn^tioii. 

Injunction dissolved. 


1816. 

*Ar.LCN 

XI. 

Anthon V, 


HDLME HEYGATE. 


UoLl S. 

Marth 6 , 6 . 


VSS^/r, 1811 .-^MichuH Jlfathcoie, by hie Will Testator by 
1 fJ. of this date, duly executed to pass real estate*^, 
aite'- giving U his only daughter and heir at law, the fieohold 

Plaintiff Ltizabtih JIulme, a contingent intere-it in copyhold 
the sum of ,1^0,000 stock, and othern ise disposing of 
personal property to a ’ ”^t, gave, and real est 

deviled ’ ' U whatcu-r, 
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1816. 


HELM'S 

V. 

flzreArE, 


Exchequer^) to and to the nise of the Defendants, 
James and William Hey gate ^ their and assig:nB, 
in trust for his grandson, the Defenl^t HeathcoU;, 
for life, and after his death, for the first and other son#» 
of his body successively in tail male ; and for default 
of such issue, for the Defendant Unwin for life, and 
after his death, for his first and other son| in t|iiH«male, 
and, after several intermediate remainders, with a re- 
niitindcr in trust for his daughter, the Plaintiff FAiza- 
beth Jfttlme, for life, with remainders over. The 
Testator also gave and bequeathed to the sam&trus> 
tecs and another, the sum of i?36,000, upon trast to 
lay out and invest the same in the purchase of freehold 
estates in feesimple in possession, in the counties of 
Hertford or Northampton^ and either with or with¬ 
out copyholds intermixed, to be conveyed and asjiured 
to and to the use of the said trustees, their heirs and as¬ 
signs, upon the same trusts, and under and subject to the 
same before expressed 

' ' ^ave 



CASES IN CHANCERY. 


and assigns, upon tho trlisls in my Baid will mentioned 
concerning my^al estates thereby devised ; and I di* 
rect that the ^d sums of ^5308 and £3300 shall be 
lieemed and considered as part of 'the sum of 3^35,000, 
by rny said will directed to be laid out in the purchase 
of freehold lands, &:c. And I hereby ratify and con- 
firm said will, in all respects, except as the same 
is hereby varied.” 


1810 . 

Holki: 


V. 

HcYGAtEe 


Between the dates of his will and codicil, the Tes¬ 
tator entered into an agreement with one Packer, for 
the purchase of another estate besides those mentioned 
in the codicil to have been purchased and contracted 
for as above; which agreement was reduced into writ¬ 
ing, and was as follows:— * 

June iStJi, 1811.—Mr. Packer agi^es to sell his 
estate in Hertfordshire, called Street Farm, to Mii^aa 
Healheote, for ;§7000, X*'^pd(l^tb be paid in October 
next, and 4000 in January fSlS. Mr. Me&thtoU 
agrees to take it on the above terms, and to pay a fur¬ 
ther sum of .^lOO.fordhe timber growiiig ther»6n. To 
take rents from ii:h^d‘hias ^ 


Possession was tykbu under this agreement Jbefore 
the date of the csadicil, shortly after which, (a&Hapt* 
pears by the evidence), an abstract of title was de¬ 
livered, which beu% fcund very imperfect, was sub¬ 
sequently amepded^ and the title length approved 
by the purcha^r’s c^hyi^ydncef, subject to some obser¬ 
vations and enquiries^relative 4p an outstanding teru|i| 
but it was pever^n^y approved by. him; apd, on the 
18th bf 1812, a new agreement was made and 

entered^ ihto between the parties the formei* agree* 
nientj as follows; 
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Heygati:. 


Richard Packer^ in consideration of*jt?7l00, to be 
paid as follow*!, tv'a, {‘SOOO after sig^ng this agree¬ 
ment, and C4180 by four several in^lments," (the 
last of which was on the 31 vt of Januariy, 1814,) 
“ agrees to '•ell to Michufl Heathcole all, called 
Streit Parm, twenty acres of which is freehold, and 
the remainder copjhold held of the miknor 
lltmpsitad^ at the yearly quit rent of 9/. 14^., and 
that he will, upon payment of the said jClIOO, as be¬ 
fore-mentioned, convey, surrender, and assure unto 
(he said Micha^t lludhcotc^ his heirs, &c. as he or 
thej shall direct, the said messuage, farm, and land. 
And it is hereby further agreed, that the said JMichacI 
Heaihcotf shall be forthwith let into po*'S(*a9ion, and 
have the rent from M\cha( la>t.’' 

Under this hi''t agreement the Testator continued in 
posses«!ion to the period of hi® death, which happened 
on the 8/A of Jnnuari/^ 1813. No conveyance wms 
ever made; and, after the 'resfator’s death, the 
devisees in trust under his will entered and took pos¬ 
session^ 

The bill filed h\ Plizah'ih the heir at law, 

prayed against the devisors an account and delivery of 
possession, and that Pachtr, (who was also made a 
Defendant,> might be decreed to execute to the Uiain- 
tiflf a proper convoyaiico. 

The points in the case were tW'o ;— 

First, Whether the agreement of June 1811 had 
not been waived or abandoned by the Testator, in 
which case, his title to the estate in question depending 
solely on the subsequent agreement mad© after the 
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date of the codicil, that**^estate would clearly liot have 
passed to the under the will. 

StTond/^, If the ajjreemont of June 1811 had not 
been waived, and if the 8ub«ie<juent agreement must 
he taken, not as substantive or independent of, but as 
lmvin^i*refere!li(«S« to, and contiiniing; the etfect of, the 
former, then whether the codicil did, Under the cir¬ 
cumstances, amount to a repubiication of the will. 

{jV. B. The first point beins^ merely a question of 
construction upon (he two instruments, as con¬ 
nected with the particular facts of the case, it has 
been thought unnecessary to detail tlie urj^nments 

used on either side in discutssin^ it.) 

• • * 

Hurt, and Be ft, for the Plaintiffs: 

• 

As to the second point, which reg;<irds the legal eflect 
of this codicil, it is to be observed that the will was 
executed before either of these agreements was en¬ 
tered into, and that the construction of (he codicil, as 
operating a reptiblictitioii of the will, must depend 
altogether upon the intention whicji^it manifests. It is 
not disputed that wli^re a person devises all his real 
estates by his will, and afterwards makes a codicil 
duly executed, so as to pass real estates, confirming 
the uill, the date of tlie will is brought down to the 
date of the codicil, .«o as to make the two one entire 
instrument, under which estates inlennediately pur¬ 
chased will pass. This is, however, always provided 
the will is to framed as, in terms, to pas'^ the real 
estates. But that is 'still a question of intention; and, 
in every‘'such case, the codicil is ^to be looked at, in 
order to see whether it affords ^ny cirOtnn&tance bv 

*k* \ ' 

which (lie general principle ou^ht to be excluded. 

U 


m9 

ISM. 

IiyiLMS 

■D. 

Hr.\u VTS* 
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IIotME 

'V. 

Heyoate. 


Tlic "‘case ncdres>l to the* present, although not 
conipletcly in point, is that of J,nd^Strot/iwore v. 
lioues (a), wheiH> a testator, having hyjvill devised to 
trustees all his frcehuld and copyhold estates, in vvortls 
snflRcienlly comprehensive to carry all the estates of 
which he was then seised, madf‘ a codicil by which lie 
revoked the devise as to some ot“ the trustees natmed in 
his will, and gave hh said lands to the remaining 
trustees ; and, upon the question as to after-purchased 
estates, whether it was his intfuition to pass by the co¬ 
dicil any thing more than would have passed by the 
will itself, it was held that the expression “ his said 
lands,” confined his meaning to the lands which he 
had at the time of making his w ill. 


The present case greatly n semhles that; for here 

the Testator has clearlv indicated what estates he in- 

•/ 

tended should pass to the uses of his will, l)y devoting 
the sum of £35,000 to be laid out in the purchase of 
lands to be added to those already d<‘vised by him, 
which shews the extent, in proportion to the bulk of 
his property, to which he meant the uses of his will to 
operate. He has further indicated the same intention 
by his codicil, in^ wjiich he expressly mentions all the 
other estates purchased and contracted to be pur¬ 
chased by him since the date of his will, but says 
nothing about that estate wliich is the object of the 
present disspiitc, the re b\, negatively at least, excluding 
it from the operation of Ins will altogether. He has 
not only done this, but more, by adding to the words 
in which he disposes of those after-purchased estates, a 
direction that the amount of the purchase monies for 
those estates should be deducted from the i?35,000 so 
devoted as already mentioned, than which nothing can 


(a) 7 T. R. 48 ^. 
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be stronger to shew that be meant that sUm of M35/)00 
to be the utn^st extent in value of the property so 
limited. 

It cannot be disputed that a testator may so qualify 
the effect of the genera) ride ; and there is enough in 
the present cftse to shew that this Testator did intend 
so to qualify it. 

Sir S, KomiJhj and Thmcf/^ J^each and Trower^ 
Parker^ for the several Defendants. 

The case of L,a(it/ Strathmore v. Sozii^cs proceeded on 
this, that the only intention apparent on tJie face of that 
codicil was to cltange the trustees.a]>polnted by the will, 
leavidg flic will in all otht‘r respects to operate exactly 
as it would have operated if no codicil whatever had 
been made ; and the expression used by the Testajtor, 
devising “ his said estatCvs” to those new Trustees, ex¬ 
pressly confined its effect to that single object. That 
case, therefore, establishes no principle that can be ap¬ 
plied to the decision of the present. If, at the.time of 
making his will, this »TeRtatoi' had already contracted 
to purchase the estate in question, there is no doubt 
that, under the general words ol the will, this estate 
would have passed, even (hough he, had specified other 
estates contracted to be purcfiased by him, without 
mentioning this. I^that would liave been the effect of 
the will, (here is no ground for contending that it is 
otherwise with the codicil. The codicil alters the wdll 
in one material respect, viz. by directing that certain 
sums subsequently laid out in the purchase of estates, 
shall be taken as part of the £c5^000 devoted by the 
will to that purpose. There is no other alteration made 
by the codicil but this; and it expressly confirms the 
will in all other respects. The reason, then, why this 

11 2 


1816 . 

IRlue 

.v. 

lICTfiA^W^ 
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particular estate not noticed by tlie codicil 
simply, that tile Testator did not mean the purchase 
money fur this particular estate to be deducted out of 
the T35,000. 

In Pig;vit v, IValler («), it was delennincd that a 
codicil, duly executed to pass* real estates, tiioii^ii re¬ 
lating only to personal estate, and containing no words 
of confirmation, amounted to a republication, so as to 
pass lands purchased in the interval, under a general 
devise in the will. In that case vonr Honor fully 
considered all the authorities. That of Jiatnrx v.^ 
C7'Pii'e{b) was very stroiig as to the same ’point; an# 
all the cases clearly establish that, unless the intention 
to restrict is inanifist^ the repiibiication by codicil duly 
attested is entire, as to all aft<M'-purchnsed lands; In 
this view of the principle, the case of LmUj/ Strni/i- 
more v. Bou'es, rather tends to confirm it by way of 
exception. And, even in that case, the decision on 
which was afiirined upon appeal to the House of 
Ijords(r), Eord Thurlnw differed in opinion from the 
Judges,^ observing, “ that a repiiblication of a will 
of lands had ahva\s liecn held t<it speak of the time of 
repnblication, and that he knew no instance in Wj^ricU 
that rule had beeiTcTeparted from.” 

Uart^ in repl). 

It is a mere question of coiistniclion. The general 
rule is only founded on the presumption that the 
Testator looks to the intention which he had at the 

(tf) 7 Vc'!. 98. Dc Uaihe (c) Boffes v. Bowes. 2 
f. fyord Fingulj KiVes. 167. Bos. & Bull. .WO. Fide p. 

(6) 4 Bru. 2. 1 Ves. J. 50y. 

486. 
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time of making the will as slill existing at the lime of 
making his codicil. But when there is any particular 
mode by which an intention is indicated to exclude this 
preHUinption, confining the operation of the will, 
either by inference or expression, to the estates which 
the Testator had at the time of making the will; in 
such case the codicil does not amount to a republica¬ 
tion. On this codicil there is a clear intention to re¬ 
publish the w'ill as to the estates there mentioned, but 
the intention is confined to those estates only. The 
general intention is absolutely rebutted by the mani¬ 
festation of the particular intention. Jn all cases 
Hhere therb is any reasonable ground of doubt as to 
the avdual intention, an heir at law is not to be dis¬ 
inherited. . 


1816. 

IlCLMli 

.V. 

IIkvuai’e. 


The Master of the Rolls, 

(After deciding, as to the first point, that the agree¬ 
ment of Jane 18il, continued in force down to the 
dale of the second agreement, and was varied, but not 
extinguished, by the modifications introduced,by that 
second agreement, ii^ii the ground, that the second 
agrupment, necessarily depending on, could not exist 
or be enforced, except with reference i<*, the former, 
delivered his opinion on the second <juestion as fol¬ 
lows) 

I formerly had occasion to consider this doctrine 
very mucli at large, in the case of PtgoU v. Waller {a), 
wlfefe I observed that the old cases (Z>), deciding 
against the constructive republication of a will, ap¬ 
peared to me more conformable to the Statute of 

(a) 7 Ves. 98. land^ 2 Eq. Ab. 768, cited 

(ft) Lotion Lad^ Falk- 7 Ves. 117, &c. 
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H0LM.E 

C. 

Heitgate. 


Frauds than those of later date (a); but I neverthe¬ 
less held it to be a point now clearly established, as a 
general rule, that, a codicil duly attested does amount to 
such republication. .This is a point not controverted 
in Lady Strathmore v. and fully recognised in 

the late case ot' Goodtitte v. Meredith (A), by Lord El^ 
lenborough^ who says that the effect of all the deci¬ 
sions is to give an <i>peration to the codicil per and 
independently of any intention, so as to bring down 
the will to the date of the codicil, making the will 
speak as of that date, unless a contrary intention be 
shewn (r).” 


Then what circumstances are those by which a con¬ 
trary intention can be shown ? The Lord Chancellor^ 
in the House of Lords, clearly laid dtwn the principle 
according to which the case of Lady Strathmore v. 
Boz^'es was decided ; observing, that “ it could not bo 
denied that other circumstances than those of locality 
in the description of the lands devi«:ed were sufficient 
to controul the ojjcration of the codicil (d) and, sup¬ 
posing tliat the C’ourt of /wXg’.s Bench had rightly in¬ 
terpreted the meaning of the jvorI “ said” in that 
codicil, there can be no question that the decision 
of the Court, founded upon that interpretation, w^ass 
right. 


In this case, no such expression as that is used, nor 
any equivalent to it; and 1 must absolutely deny the 
inference, that, because the testator has thought fit to 
specify some of the after purchased estates in this codi¬ 
cil, I am therefore to exclude all the others. To the 


(«) I5f*^imiing witli Ach- 
rdtyv. I 'cnioH^ 3lJro. 1*. C. 
j07. 


ib) 2 Maule & S. 6. 

(c) J*. 13, 14. 

(d) 2 Bos. & Pull. f)06. 
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i^uefition, “ Why do<‘S he expressly mention some, ex¬ 
cept for the purpose of excluding the others I answer, 
that the question would apply ex^fually to the will itself, 
and tend to exclude all the estates whatever, except 
that w Inch is there specilicd as lately contracted 

|o be purchased under a decree of the Court of Ex‘ 
eftequer. It is not preten<led that the will does not 
include all the estates which the testator had at the 
time of nuikinj^ his w ill, notw ithstanding this specitica- 
tion. The same construclioji, therefore, applies w hen 
the w ill is, by the operation of the codicil, brought 
down to tlie date of the latter instrinnent. It is not 
merely by implication, as in Eigott v. 
but by express limitation, that the general words must 
be taken to extend so as to comprise all tlie e tatos of 
the testator; an^ this is not to be restrict (‘d by llte 
mere introduction of directions as to some specific 
}farts. 

This, then, is the construction that I find inyscT 
J>ound to adopt, even supposing that no motive can be 
assigned for the introduction of that specification; 
and, in this view of the case, it is not malerial \Vhether 
the testator had, or lia’d not, in contemplation, the dis¬ 
tinction supposed on the part of tls. Defendants. It 
is not for them to shew' that it was the testator’s inten¬ 
tion to /wr/«f/e this estate in tlw) general operation of 
his codicil, but for the Plaintitf to point out bis posi¬ 
tive inteiiti(jn to exclude it from that general operation. 
There is nothing in this case sufficient to shew' the 
latter intention; and, therefore, this point also must 
be determined ag ainst (he Plaintiff. 


ISIS. 

Hulme 

m 

IIsYGATfi. 


Bill dibtniBsed. 
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Devise of TjlLIZABETU* FJELDING made her will, 

real estate in dated iiOtii March, 1751, bj which she gave, de^ 

trust to sell, and vised, and be<|weathed to certain persons therein nten- 
out of the tiooed, their heirs, executors, aduiinistrators, and as- 

^e^bts^&c *and personal estate, in trust, to sell 

with the surplus convenient after her decease, and, out of the 

to maintain and monej? thereb' raised, and with the rents, issues, and 

educate the profits of the real estate, until sale, in the fir^ place 

daughter of the to pay and di«rharge all her debts and funeral e:i^ 

testatrix until penses, and with the surplus, to bring tip, maintain, 

twenty-one, or educate her daughter Elizahtth, in such manner 
marriage. lJut if _ i - i , 

she should die ^ should most for lier advantage, until 

unmarried uii- twenty-one, or marriage ; but, if she should dfo un¬ 
der twenty-one, married, under iweaty-one, then, and in such case, all 
all such money such money as should remain in the hands of the said 
as should re- trustees, and such part of the real estates as should le- 
inain in the main unsold, (if any) at the time of her decease, and 
hands of the. applied in payment of her debts aforesaid, or in 

trustees, or such education of her said daughter, should be, and re¬ 
parts of the real , . , i 

estates as should to, and lor the only proper use and benefit of, 

remain unsold, her sister, Muri/^JPt rkins, her heirs, executors, and 
(if any), to bo assigns, 
to the use of A. 

_^The daughter lived to*attain twenty-onh. This is a conversion out 

and d||t, and the real estate remaining unsold at Jier death goes to 
her per.sonal representative. 

No presumption of election to take as real estate where there is in¬ 
capacity, as lunacy. 

Property not to bo taken is it is, but as it ought to be at the death 
of the party fiora whom the representatives claim. 

Question of a resulting trust only arises between the real and per¬ 
sonal representative of the ti stator, not between the representatives of 
a party taking under the will. 
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The Testatrix died in the year 1700, leaving her^ 
daughter, in the will mentioned, an infant. The tru^ 
teea entered upon the real estate, and possessed them¬ 
selves of the personal, and'' thereout ‘paid the debts 
and funeral expenses. The daug^hter of the testatrix 
^jterwards attained her age of twenty-one years, hav¬ 
ing previously become a lunatic, in which state she 
continued till her death, and died in 1803, unmarried, 
and intestate. 

No part of the real estates were sold under the 
trusts (M" the will; and, after the death of the lunatic, 
ibe Defendant JPtilmcr, her heir at law', entered into 
possession. 

The Bill, filed by the next Of of the lunatic, 
charged that the real estate was converted by the will 
into personal, and prayed a sale and distribution. 

Palmer, by his answer, insisted tliat Elizabeth Field- 
ins;^ the testatrix’s daughter, had a right to consider 
the estates devised to be sold as real estates, and that, 
by having continued in possession, she must be taken 
to ha\e so elected. He also relied on the testatrix’s 
intention being that the estates should be sold only 
for the purpose of paying her debts ; and alleged that 
EUzobeth did not bccouie lunatic till after she attained 

t s 

twenty-one ; but this was contradicted by the evidence 
on the part of the Plaintiffs, ainl unsupported by any 
for the Defendant. 

Hart, JVihon, and Bell, for the Plaintiffs. 

This is a conversion out and out. Where a testator 
has declared certain purpose^ to which the produce 
arising out of the sale of his real estate is to be applied, 
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if some of those purposes fa3, the part which was to be 
devoted to the purposes so failings results to the heir 
at law, but results to him, as personal, and not as real 
estate. Wright V. Wright (j^). There is nothing, how¬ 
ever, to prevent a 'testator from devoting his whole 
real estatb to be sold absolutely, so as to be considered 
in the first instance as converted into personal. The 
intention of the testatrix, in the present case, is mani¬ 
fest ; and the conversion does not depend upon a mere 
rule of law authorizing the Court to declare it, but 
upon the express terms of the will. With regard to 
the clause, giving to the sister of the testatrix such 
part of the real estates as should remain unsold (If 
any) in the event of her daughter’s dviiig under twenty- 
one and unmarried, no inference of intention, contrary 
to the general intentiovi to sell out and out, can fairly 
be raised from it; tor it only shews that the testatrix 
contemplated the accident of a premature death, which 
might prevent the sale, in which case, and in which 
case only, she directs that the trustees shall not pro¬ 
ceed in tJie accomplishment of her olyect. The words 
‘‘ if anf shew, to the contrary of any such inference, 
that shedooked to the entire conversion, provided her 
daughter lived long enough. Suppose she had mar¬ 
ried, and died und^' twenty-one, her husband might 
have claimed as administrator. Then the right of the 
present PJaintirts is precisely the same. 

As to licr having elected to take as real estate, she 
was never capable of electing. 

Sir Samuel Romilh/ and Trower, for the Defendant. 

(«) 16Ves. 188. and see 260. Kellett t. KcUett^ I 
Hill V. Codes, 1 Vcs. Si. Ball & B. 5J3. 

IT.'J. Y. Denison, ib. 
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, The property claimed by thene Plaintiffs continued 
real estate during the life of the lunatic, and was so at 
the time of her death. In Oxenden v. Xord Compton 
(a), it was held that the property must be taken in the 
state in which it Vas left at the death of the party from 
wtiom the representatives claim; and, although in 
later cases that principle has been doubted by the pre¬ 
sent Lord Chancellor (^), and his doubts corroborated 
by your Honor in that of KirJanan v. Mills (c), yet 
tlie question remains untouched, as to what constitutes 
a conversion ou^t and out, and wliere the conversion is 
only fo^ certain limited purpose. In the present 
c®se, the solp objects of conversion were the payment 
of debts, and the maintenance and education of the 
daughter till twenty-one, immediately after which fcA- 
lows ^he direction that, in ca'se of l|pr death under 
twenty-one and unmarried, all such money as should 
then remain in the hands of the trustees, together with 
the real estate remaining unsold and not applied to¬ 
wards either of these objects, should go to the testr- 
trix’s sister,—a singular provision, stfpposing she could 
Lave intended a conversion of the whole real estate. 
The testatrix’s daughter was her heir at laV, and 
would therefore havJ& taken the real estate at all 
events; and it was clearly in her contemplation that 
her sister might, in the event which she supposed, also 
take it as land. How then cat\ it be said that ^he al>ir 
solutely meant it should be converted into money? 
The question really being, wdiether it is not manifest 
that the testatrix spoke of it as money only quoad cer¬ 
tain purposes, but had no intention of conversion bo- 


1816. 


Asqby 

«. 

Pa1.M£K. 


frt) 2 Ves. 69. Vide Lord ,1 Ves. 227. , 
Coirrpton\,Oxhnden.\h,^&\. (c)M3Ves. 338. also in 
Walker v. JUenne, ib. 338. BiMulph v. Biddulph^ 12 
(h)Wheldaley, Part ridge j Ves. 160. 
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SapposQ the testatrix's sister had died in her life¬ 
time, and the daughter had died afternards, under 
twenty-one and umnamed. The question would 
then havc^ been belMoeu the real and personal repre¬ 
sentatives of the testatrix, and, according to all the 
cases, it must have been held a resulting trust tor the 
heir at law. Yet now the Court is called upon to de¬ 
cree a sale in favour of the pcrB( 9 »nal rc[)reseiitative 
against the heir at law. And where is the difference ? 
Is there any person existing, who has a right by gift 
from the testatrix to any part of this property ? There 
is no such person; and, if not, according to the au- 
t|iority of Chitt?/ v. Parker (a), there is no person w ho 
has a Fight to apply to have it converted into money. 

It is not attempted to be denied that the daughter 
held sd'ch an interest as gave her the right to demand 
that the property should be retained in whatever cha¬ 
racter she might •have elected to take it. Her in¬ 
capacity to exercise this power cannot make any es- 
scntial.difference, and s«V must be taken to have elected 
according to the state in which the property is found 
at her death. 

The Master of the Rolls, stopping the reply. 

This case does not involve any ditBculty whatever. 
Eapd, once impressed with the chari^pter of money. 


yond these purposes,—whether it was not manifestly 
her intention to give the whole ‘ property to her 
• daughter, to be enjoyed by her representatives in 
whatever character it should happen to be left by her 
at her deatli. 


(a) 2 Ves. Jun. 271. 
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must remain so impressed until some person elects to 
take it in its orig^inal character, as land. This is not« 
the case of a resulting trust, which can only come in 
question as between the real and personal representa¬ 
tives of the testafar^ and is that, where, though the real 
estate is devoted to be sold, yet the entire produce fs 
not devised to any one person, but particular purposes 
are pointed out to which it is to be applied. In such 
cases, if the purposes are fully answered without re¬ 
verting to a sale, then, on a question between the heir 
at law and the’next of kin of the testator, theJfornier 

_ ''w' 

is held entitled by way of resulting trust. The single 
question hert^ is, in what character the devisee look the 
estate. No doubt,*^ the testator may dispose of his pi t»- 
pcrlyas he pleases, lie may 8ay,Jiis devisee shall take 
it of7h/“AB money ;* and, wherever l»e has so expressed 
his will to be, there is no necessity that it should be 
actually converted in order to make it pass as nioqoy-. 
Until election made to take it ns land, it hiust so pass ; 
and, whenever the devisee dies, it therefore becomes 
necessary to revert to the will, in order to see how the 
testator has given it. In the will now before me, it is. 
clearly given by the tqstatrix to her daughter onij/ as 
woney. When she arrived at twenty-one, it might be 
that the whole would remain unsold, and then she 
might have elected to take it as land ; or, if she had 
kept it unsold, bedng competent to make an election, 
she might have been presumed to have so made her 
election. Here she was manifestly incompetent to maha 
any ; and it is as if she had died before the time arrived 
at vvilieh she could have elected. With regard to the 
conditional clause, there is no inconsistency in giving 
the same thing to one person as money, ^^to another as 
land if not alrea4y converted into money,—in declaring 
that it shall be converted quoad the first taker, not 
quoad the second. In this case, the teatatrix has e.\- 


!« 10 . 


AfitltSY 

■V, 

Palmcr. 
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pressly fiftid that such is her will, and the. aulhoriiie» 
ji.4Hted have thcrelbre no relation to it. 

‘‘ Declare that tht* intestate, Eliz. Fielding^ took the 
real estate of tlie testatrix as personal property. Refer 
iWo the Master to take an account of the real estates of 
the testatrix which passed by her will in favour of the 
said intestate, and of the rents and profits thereof 
come to the hands of the Defendant, Palmer^ previous 
to the appointment of a receiver in the cause. The 
Master to tax all parties their costs of the snit, and 
the Defendant to be at liberty to retain what shall be 
so taxed for liis costs out of what the Master shall find 

St 

due from Inin, or take the said account. The residue 
to be paid to the Plaintiffs in four equal parts. The 
Defendant to convey and assign the premises, hind to 
deliver up all title deeds, now in his custody or pos¬ 
session, relating thereto.” 


March 2—5. KLLIPT r. IIALMARACK. 


Commitment 
for contempt iu 
assaulting the 
deputy mes- 
^e^gor iu dis¬ 
charge of his 
duly. 


M otion on behalf of the Messenger to the 
Great Seal, that the Defendants in this cause, 
and one Griffiths^ a constable, might stand committed 
to the Fleet, for a contempt in assaulting the deputy 
messenger, whilst in t!»e exticulion of his duty, and ob- 
taining the rescue of one of the Defendants, who had 
been attached for want of answer. 


This motion was supported by afUdavit of the de¬ 
puty messenger, stating the circumstances of the as- 
vauU and rescue. 
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Sir S. Ilomilh/,’- in making this application to the 
Court, stated the only question to be, whether the* 
order should be nisi or absolute in ‘"the iinit instance. 
And the motion was then directed to stand over, to 
search for precedents. 


Sir S. Romilli/, upon again mentioning the matter, 
referred to Cord Clarendon's order (a), and lieames's 
Notes (i), observing, that the oath of one person was 
sufficient to ground a commitment in case of beating 
or abusing a party serving the process of the Court, 
notwithstanding the case in Athens (c); and, upon 
the following cases being cited from the Register’s 
book, viz. Williams v. Johns, 19th Feb. 1773 (d), and 
Morsran v. Jones^ 1744. the Lord Cluwcellor made 


(а) General order in Chan- 
rery, (IJcarnes's edition,) p. 
*i04. 

(б) Notes 118, 119, ib. p. 
204, 205. 

(c) Anon. 3 Atk. 219j^ 

(d) fVillianis V. Johns, 12<h 
Feb. 1773. llrg. Lib. B. 
1772. fo. 123! It appears 
that the Defendant, on being 
served with the suhpeena, hav¬ 
ing compelled the person serv¬ 
ing it to eat the parchment 
and wax of the process, had 
beaten and kicked such per¬ 
son very severely ; and, con¬ 
sidering him as dead, had di¬ 
rected his servants to throw 
the body into a river. It 
was therefore moved that the 


Defendant, and his son, (who 
had assisted) might stand com¬ 
mitted to the Fleet, “ whit.h 
is ordered accordingly, unless 
the said Defendants^ having 
notice there<*f, shall, on the 
lOth day of March then next 
ensuing*sliew unto the Court 
good cause to the contrary 
service of the order* at the 
dwelling-house being directed 
to be good service- 
lOth March, 1773, 

Lib. B. 1772, fo. 155. Tile 
order was made absolute, 
upon affidavit of service of 
the order of 12th Feb, by 
throwing it itUo the dwelling- 
housa of Johns. 


1816. , 

Ealiot 

«■ 

llanMARACC. 


March 5. 
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the order, unless cause shewn to the contrary, within 
, three weeks. 

The application si^aiiist Griffiths^ was founded only 
on the dcpoiirnt^s iiiforiiiation, that the siiid Griffiths 
^mill present during the time that he was assaulted, and 
called on all persons present to assist him; and that 
he did not assist, or attempt to do so. No order was 
made against him. 


Rolls. 
Feb. ‘26. 
Testator be¬ 
queaths as foU 


CLAUKE V. ElTlu-ER, 


J 


'OUN (ItirL c, by his u ill, dated 31 st Or/oi!>rr, ISlfi, 

aftei*devising- his real estates to trustees (whom he 

lows: “ As to named his executors) gave and bequeathed the 

all that my £GQ00, free ptr cent. Bank Annuities to his 

leasehold house . a- #• ' t i 

. r ■ 1 II inece, Caroline Jane mountain. (Iw her own use and 

m L. and all ^ 

my household *> several .legacies to different 

goods and fur- persons, and directing that the)* should be paid in full, 
uiture there and and wilhont any cijr'duction on account of legacy duty, 
at S. and as to gave and bequeathed as follows :—And as to all that 
all my plate, niy leasehold house in Ijondon.^ and all my household 
linen, china, ^oods and furniture there and at Sawbridge, and as to 
pictures, ivi plate, linen, china-ware, pictures, live and dead 

and all the re- and all the rest and residue of my goods, 

‘^iduc of my chattels, and personal estate, whatsoever and where- 
goods, chattels, soever, not hereinbefore by me disposed of, after the 
and personal 

estate, Arc. I give and bequeath the same to By a codicil, he re¬ 
vokes the bcque-.t “ of the les’ulue” to .d. and gives “ the residue of 
bis said personal estate” to it. The gift of the general residue only, 
and not of the articles onuiueraied, is revoked by this codicil. 
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payment of my just debts, legacies, and the several 
duties thereujpon, and my personal expeiices, and the 
charges of proving this niy w ill, I jlife and bequeath 
the same to the s '.id Caroline Jone^ Fountain^ to and for 
her own absolute use and disposal.” 


1 ^ 16 . 

CfiARKX 

^ V. 

Butlkk. 


TheT 'estafor aflerwards made a codicil to his wUl, 
dated the 29th of iManJi, JSliJ, as follows :— 


T do hereby revoke the bequest of the residue of 
my personal e.state, and of the X6000 Navy^w per 
cent. Annuities (in uiy will improperly called fixe per 
cent. Bank Annuities,) to Caroline Jane Fountuin^ 'iw my 
said will mentioned, and in lipu thereof I give her the 
sum of ,{? 1000 sterling, to be paid to her, her execu¬ 
tors, admini.^tra(ors, or as.signs, within one month 
after my decease. And 1 give and bequeath the resi¬ 
due of my said personal «‘state aj>d the said stock 
unto Richard Ih/tlir and Robert Butler., the trustees 
and executors in my said will mentioned, in trust to 
invest such residue in the purchase <»f other stock in 
the public funds, al^d to receive the interest, diifidends, 
and annual produce thereof, and of the said navy ^re 
per cents, and to pay over (he «ame (f> the said Caroline 
Jane Fountain, and her assigns, during the term of 
her natural life.” 


By another testamentary writing, the testator gave 
some further spocihe legacies to (he pi'rsons therein 
named ; and (amongst otliers) gave a little case with 
pens and ink in a table-drawer at Sazebridge to the 
said Caroline Jane Fountain, but did not thereby 
revoke or alter his will or codicil. 

The question was, whether “ the leasehold house in 
ijondon.^ the household goods and furniture there, and 
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at Sat&bridge, plate, linen, china, pictures, live and 
dead stock” given by the testator’s wtli^o his niece, 
CaroHne %f^ane Fotmiain, were tl*e absoh^ proptu'ty of 
the said Caroline Jhne Fountain^ or whether the be- 
was affected by the revocation in tiie codi** 
<i^And the effects thereby given to be considered as 
part of tlic residuary estate. 


Hart and ^cton, for the parties interested in the re 
sidue as givei^by the codicil. 

Sir S'. Romilh/f Hcnld^ and BlaJce^ for the Defend 
ant, Caroline Jane Fountain. 

J, Martin^ for the bxecutors. 


On tlie part of the former, it w as argued, that w liere 
a spec-ific enumeration of articles is followed by the 
words “and all the restand residue,” that specitic 
enumeration must be* construed as f<trming j)art of the 
general residuary clause, aii^ caj^ot !>e distinguished 
from it*^ and the separate gift of the “ case with pens 
and ink in the table-drawer at ^an'/tridge,'^ made a/’fer 
the revocation bv -the codicii, was relied on as siif- 
ficient evidence that the testator himself apprehended 
the forener bequest, of,furniture ai Sau'hridge^ to have 
been revoked by the codicil, as otherwise the ink-case 
would have passed under it. 

On the part of Miss Fountain^ it was contended, 
that without the w'^ords “ rest and residue,” the be¬ 
quest of all the enumerated articles would have been 
clearly specific, and the nature of such a bequest could 
not be altered by tbe mere addition of those words, 
the natural operation of which was to extend the 
former bequest, but not to incorporate themselves with 
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it. That the gift of the icagehold house and furniture 
was by a ^tinct sentence from that of the plate, 
linen, &c. aM, therefore, that if the fetter part of the 
clause must be taken to sink inP the general words 


at the conclusion, the same construction could ndtj|>e 
fairly extended to the preceding. That tile 
of the codicil revoked the will as to the bequest of the 
residue” onl), whereas, if t!ie testator had meant 
to include in that revocation llie em(mc|^ated articles, 
he would have again enumerated, for the purpose of 
revoking, as he had originally done for ihe purpose of 
giving them. That i)oti)ing was to be isiferred from 
the subse<iuent gift of the ink-case, as it might have 
happened nof to remain at San'OriJgr at tlie testator’s 
death, or he might have supposed it would not pass by 
the words “ household goods and furniture.” 


I8fa. 

©t^REE 
♦ V‘ 
Ultleh, 


The Masteu of the Rolls 

Thought lliat the be(}uest compriseil two distinct 
stmtences; lliat itj^as clearly the isitention of the 
testator to give specifically his leasehold liouse «iid fur¬ 
niture, and that, although that iiitentiun appeared 
Romewliat doubttul as to tlie parUciilars enumerated 
in the second division of ihe clause in question, yet, 
from the nature of those particulars, it appeared pro¬ 
bable that he considered them as specific also. 

“ Declare, that by the-codicil tlic bequest of the ge¬ 
neral residue only, and not the bequest of the house in 
London^ the household goods and furniture there and 
at SawbridgCf plate, linen, china, pictures, live and 
dead stock, to the Defendant, Caroline Jane Fomiain, 
was revoked, and that the said Defendant is entitled to 
the said house and furniture, plate, linen, &c.” 

X 2 
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Issue direct¬ 
ed to try whe¬ 
ther F. M. was 
living at the 
death of his fa- 
rher, the fp'ta. 
ior, tlie father 
a lid son having 
hcen ship¬ 
wrecked toge¬ 
ther on their 
voyage from 
Indiaf and all 
oh board hav¬ 
ing perished. 


MASON 1. MASON. 

\RYANT Mason of TimJuoh^ in Bengal, by his 
will, dated the 23d of April, 1806, gave and be¬ 
queathed all his estate, both real and personal, (cxcejit 
such parts asjbe should thereafter <5pecilica!t> dispose of,) 
to certain persons therein named, their h-i irs, executors, 
Ac. upon Iru.st, to pay to each of his chiidreji who should 
be living at the time of his death jC\"i000, to be paitl to 
the sons at twenty-one, and to the clungliters at twenty- 
one, or marriage, re.spcrtively, with beueiit of survi¬ 
vorship, incase any‘should die before their portions 
W'ere rc'spcctively payable. And, as*to all the rVsidue, 
he gave and bequeatlu’d the same unto and among all 
and every of his sons (except his son Frauds) who 
should be living at his death, in equal shares, with the 
same directions as to the time when the same .should 
become payable, and with the same benefit of survivor¬ 
ship, at had been given with respect to their before- 
mentioned portions of i. dft(K).«, And the testator ap¬ 
pointed the said ti|;ustecs executors of his will. 

In ^he month of January, 1809, the testator, who 
was at that time a nii<ldk‘-aged man, embarked, with 
his son Fraririi, on board the CalcuHa, on a vovase 
to England. The ship sailed the same month, was 
lost on her homeward voyage, and all on board pe¬ 
rished. 

The Decree made on the hearing of this cause di¬ 
rected (among other things) that the Master should 
enquire what children of the testator were living at his 
death ; and the Master, by his Report, stated, tliat he 
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found the testator had nine children, eight of whom 1816. 
(who were the infant Plaintiffs, and the Defendant, the 
eldest eon and heir at law,) were living at the death of ^^so.v 

the testatew ; and he further stated, that the testator’s Mason. 

second son, embarked w ith his father, and was 

lost at sea, as above-mentioned, and that all pbrsotnlnni 
board perished; and he was, therefore, unable to state 
whether the said Francis survived his father or not. 


The cause coming on upon further directions, the 
question, necessary to be determined before (he clear 
residue of the testator’s estate could be ascertained, 
was respecting the legacy of X\5000 to which Francis 
was entitled, in case he survived his father, and which, 
in that case, would be dtslributaWe among all the sur¬ 
viving* children; l^ut if, on the contrary, the father was 
the survivor, the legacy lapsed, and fell into the gene¬ 
ral residue; consequently, was divisible among the 
sons, to the exclusion of the daughters. 

As it was imposiiljje, under the circumstances, to 
obtain any evidence of the fact, it is evident that 
the question, if to be tfecided at all, was to be decided 
altogether on the ground of presumption. 

TVcthercll, in support of the presumption to be,raised 
in favour of the daughters, wdio claimed their shares 
of this legacy in the event of Frayicis having survived 
his father, referred to the well-known case of General 
Stanwix^ and lo Mr. Fcarnc's argument, (a) intended 
to establish, in that case, the claim of the daughter’s 

(a) Fearrtc’s Posth. Works, parties having entered into a 
p. 38. The question in that compromise at the rqcom- 
case was never decided, the mendation of the Court. 

1 
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V. 

Mason 


representatives. He also cited the Code Napoleon, 
Liv. iii. Tit. i. c. i. (ff), ‘‘and relied on^the express 
terms of the rule of the civil law which says, that 
^ where no evidence is to the contrary, a child shall 
be^resumed to have outlived its parent,” as af- 
fbraing reasonable grounds for presumption to be 
adopted bj our own Courts of Justice under similar 
circumstances; at the same time admitting that there 
did not exist, in the present case, the strong pro¬ 
bability whicli arises in cases of extreme decrepitude 
contrasted with the full vigour of lift?. 


Sir Arthur Piggott and Shadwcll^ for the Defendant. 


(a) Do Touverture des 
successions, et de la saisinc 
des heritiers.” ^ 

Art. 720.—“ Si plusieurs 
personnes respectivement ap* 
pellees a la successicn Pune 
de Pautre, perissent dans uu 
memo of'encmeiit, saus qu’on 
puisse recoimaitie laquclle 
est decetier ta premiere, la 
piesornptionde feurvie est de- 
teimineepar les circoustances 
du fait’ et a l^r defaut! par 
la force de Page et du sexe.” 

Art. 721.—Si crux qui 
ont peri eiisendile avaient 
moiiis de quinze niis, Ic plus 
^ge sera pie»uate a^oir sur- 
x'ecu. 

‘‘ S’ils etaiout tous au- 
dessus de soixaiUe ans, le 
moins 4ge sera presume aroir 


survecu.. 

• 4 

Si les uns avaient moins 
dc quinze ans, et les autres 
plus de soixante, les premiers 
seront prc:)Umes avoir sur- 
v^cu. 

Arti 722.—‘‘ Si ceux qui 
ont pqri ensemble, avaient 
qujfize ans accompPts et moins 
de soixante, le m^le est too^ 
jours presume avoir survecu, 
lorsqn’il y a egalite d’^e, 
nu si la difference qui existe 
ii’exc^da pas une annee. 

“ S’ds iitaient du mSme 
fiexe, la prhomption de survie 
qui donne ouverture d la suc» 
CL\s!iion dans Vordre de la na¬ 
ture, doit &tre admise: ainsi 
leptusjeune estprSsumS avoir 
survecu uu plus 
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Sir Samuel Romill^ and Coohcy for PlaintifT# in the 
Game with the Defendant. 

The rules cited from the Civil Law and the Code 
Napoleon have no bearing on the present case, even if 
it were possible to contend that the presumption V|>on 
which they proceed is so founded on universal prin¬ 
ciples that it ought to be adopted and become the 
law of this Court. The legacies of £5000 are here 
given to each of the testator’s children “ who should 
be living at the time of his death.” To entitle any 
person to take under this bt^quest, it is necessary that 
he should* make out the fact that the child under 
whom be claims was actually living at the time of 
the testator’s death. This is mot a question of pre- 
sumjfttion, but of positive proof. General Sianzaijc's 
case was a case of intestacy, therefore clearly distin¬ 
guishable; and that case was never decided, being 
compromised at the recommendation of the Court. 
In this case there can be no co|npromise, because some 
of the parties are^Jiifaiits. But here the burthen of 
proof rests altogether on the representatives of the 
legatee, who claim tjie legacy as given to him in the 
event of his having survived. TI\ey cannot prove that 
he survived. The legacy must therefore be consi¬ 
dered as having lapsed, and ^fallen into the ^residue; 
The English law knows of no such principle as pre¬ 
sumption in a case of this nature. 

WethcreU, in reply. 

We do not contend for this as an established rule of 
law, but as constituting the only evidence in a case 
ivhich admits of no positive proof, and must therefore 
be decided upon the mere strength of presumption. The 
peculiar constitution of English Courts of Justice re- 
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quireSf in all cases, the best evidence which the nature 
of the case will adroit; and the slightest degree of evi¬ 
dence is sufficient* to turn the balance where none exists 
in the other scale. The real difficulty, after all, is to 
say which of these two persons survived. This it is 
inipibssible to say with any certainty as to the fact. 
Then, what is the probability ? On the other side they 
say it is incumbent on us to shew our qualification: 
but this is only changing the terms of the question, 
not the question itself. The nature of the case pre¬ 
cludes positive and demonstrative evidence; but it does 
not take away the rights of the parties. The English 
law does not lay down as a principle that you must 
prove the farts of heirship, of non-alienage,&c. It 
is sufficient tliat those facts are presumed ; nor does it 
necessarily follow, because tlic burthen of establishing 
an affirmative proposition lies on your side, that you 
must make out that affirmative to demonstration. In 
nine cases out of ten, where the Court takes for 
granted a fact which lests on presumption, and is not 
disputed, it would be impossible to demonstrate the 
fact. « 

No other course ^an be pursued in the present case 
but either for the Court at once to adopt the rule of 
the civiHaw for the gropnd of presumption, or to send 
the question to^an issue. 

The Master of the Rolls. 

There are many instances in which principles of law 
have* been adopted from the Civilians by our English 
Courts of Justice, but none that 1 know bf in whiidi 
they have adopted prestimptions of fact from the rules 
of the Civil Law. In General Stanwix's case, I thought 
•the stress of the argument to be in jl&vour of the re- 
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presentatives of the Father. There were three cson- 
tingeiicies; either the Daughter survived the Father, 
or the Father the Daughter, or both perished at the 
same iustant. In the first of these cases alone would 
the representatives of the Daughter have been inti- 
tled, those of the Father in either of the two Itftt. 
There were, therefore, two chances to one in lavou|* of 
the latter. In the present case, I do not see what pre¬ 
sumption is to be raised; and, since it is impossible 
you should demonstrate, I think that, if it were sent 
to an issue, you must fail for want of proof. 


1816. 


Mason 


tj. 

Mason. 


For the Plaintiff. 


Suppose the case of a tenant by the curtesy, or of a 

4 ‘A 

brother of the half blood. Neither of these could be 
decided but by a jury; yet they must be decided. 


For the Defendant. 

In this case there is nothing that can be sent to a 
Jury. 

The Master of the Rolls, 

On the ground now taken/or the Plaintiff I cer¬ 
tainly cannot refuse an issue if insistid on by either 
party. 


The Counsel for the Plaintiff continuing to require 
it, an issue i^as directed to try. Whether Francis 
Mason was living at the death of the Testator. 
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Rolls. 
March 18j 19. 

Bequest of per- 


BULL r. KINGSTON. 


Bequest of per- y^NN ASIIB I'^ spinster, by her Will, gave the 

sonal property of £1500, Bank Annuities, to John Earl 

in trust for J., jjjg Executors, &c. in trust for her sister Clutr- 

(a married wo- , 

man) for her rViUiams, lor her separate use ; and “ all other 

separate use ; sums that may be due to her,” she left in trust with 
with a power of the said Johfiy Earl Talbot^ for the use of^her said 


disposing by 
will, (except to 

particular^ per- Then, after giving, several specific legacies to her 
sons). And William Ashht/ and others, the TovstatriJt pro- 

without a will follows: ‘‘ W^hat ] have not otherwise dis- 

I give all that ^ 8'^ sister the unlimited right 

may remain at of disposing of by will, excepting to E. P., or to any 
her decease to child of hers, or to any person in trust for any one be- 
B.” followed longing to her ; and, in case my said sister dies with- 
by a gift of ^ will, I give all that may remain of iny fortune* 

and residue” to decease to my godson JWilliam Ashh^. The 

A., who is ap- residue of my fortune I give to my sister 

pointed cxecu- Charlotte Williams^ making her the sole executrix of 
trix- this my last will and testament.” 

A. takes the ,, 

absolute inter- At the time of making this will, and of her death, 
est m the pro- happened in 1791, the Testatrix had standing 

peity, not a name, together with other stock, the sum of 

posing mere- £^^^9 Bank Annuities, £1500 of which she was en- 
ly. And the titled to under the will of her niollicr, for her own 
gift to B., of 

all that may remain at her decease,” is void for uncertainty. 

Legacy to an executor, who is also a trustee, excludes him from 
the beneficial inl^rest in the residue, unless expressly given. 


sister. 


trix- 
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use, and the remaining i?1500, under the same wiU, 
sa Executrix, to be transferred to the said Jofin^ Earl 
Talhot, as Trustee for the sole and. separate use of 
the said Charlotte Williams^ who- was a married 
woman; but the transfer of which had never been 
effected. 

Charlotte Williams proved the will of her sister Ann 
Ashbj^j and possessed herself of her personal estate, 
and of the entire sum of a(?3000, which she shortly 
after transferred into the name of the said Earl 
Talbot^ who executed a declaration of trust of the 
same. 

By her Will, dated the JGth of Jw/y, 3793, the 
Charlotte Williams^ being still under coverture, 
gave several legacies, and among the rest a legacy of 
five guineas, to ,Tohn Kingston^ (whom she appointed 
Executor),and then proceeded, ‘‘And as for all the rest 
and residue of my estate and effects, Bank Stock, 
Bank Annuities, India Stock, and all iny household 
furniture, plate, Jinen, china, and every oUier thing 
which 1 may be possijssed of or entitled to at my death, 
1 give and bequeath the same to the said John King¬ 
ston, his executors, &c. in trust to permit my husband 
to receive the interest and dividends for his life 
and, in case lie should die without having any childrci, 
upon trust to divide and distribute the residue of hnr 
estate and effects as therein mentioned. The Testatr.x 
then gave several other legacies; among the rest, to 
the said John Kingston, the further legacy of £500, 
together with her household furniture, and every 
legacy thereby given, in case the respective legatees 
should die before they became payable. 
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By a Codicil, dated the 16tb of Jul^y 1793, the 
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1816. Testatrix gave several additional legacies, ajid con- 
finned ^er will in.all other respects. 

Bvt>\ 

Kingston. The testatrix CAavlofle fVHfitims died shortlv after- 
wards, and the Defendant Ki/'.gslon proved her will 
and codicil. Sir JViUiani TVUtiams, the husband of 
the Testatrix, survived his wife, and died intestate, 
and without children. '3|fhe present suit was instituted 
by the personal representative of Sir William Wil¬ 
liams^ claiming to be entitled, under the will of Char¬ 
lotte, to the absolute beneficial interest in allsiich parts 
of her personal estate and effects as were gpt speci¬ 
fically disposed of. 

The Defendant Willinm ytshbj/, by his answer, in¬ 
sisted that the testatrix Charlotte Williams, had ndt, by 
her will and codicil, made a complete disposition of the 
personal estate and effects left by the testatrix Ann 
Ashbi/; and therefore claimed all such right and in¬ 
terest in the said personal estate and effects undisposed 
■of as he should appear to be entitled to. 

Sir S, Rotnilli/ and Horne for^the Plaintiff. 

The will of Ann Ashh^ having given to Charlolte 
Williams, first, a power of disposing, and, in default 
cf her executing that power, the absolute^interest in 
ihe property to be disposed of; the will of Charlotte 
Williams, if not a valid execution of the power, is an 
eifectiial disposition of the property by virtue of the 
residuary bequest. William Ashby can claim nothing, 
except in the event of her dying intestate. The power 
is to be considered only^as re trictive of her right to 
dispose in favour of certain persons thereby expressly 
excepted. The executor cannot take, being consti¬ 
tuted a trustee, and having a le^cy. 



Casks in chancery. 

Sir Arthur Piggott and Barber, for tho Defendant, 

The power given to Charlotte tViMinms, by the will 
of Ann Ashb^, is a power to dispose of fbe property 
of Ann Ashby, not of her own property; but the 
will of Charlotte Williams disposes of her own pro¬ 
perty only, and is tlicrefore no execution of the power. 
Then the gift to William Ashby is perfectly consistent 
with the right of Charlotte Williams to dispose, if she 
pleases. Till she dies, non constat whether she will 
exercise that right or not. Then, what becomes of 
the property in the interim ? It is left undisposed of 
during the life of Charlotte Williams ; and the residuary 
clause is introduced to supply the deficiency. This is 
the only construction by which the entire will can be 
rciufered effectual. 

Then, what has (Iwrlottc Williams done by her 
will? That will contains no reference to the poi er, 
and would b<i equally applicable if she had taken no¬ 
thing whatever under the will of Ann Ashby. It has 
been decided in .many cases that such a power is not 
executed by a general bequest of “ rny estate and 
effects,” which will pass only tjiat of which the tes¬ 
tator has the absolute property. Roche v. Haynes {a). 
The power must be executed.^in order to pass^the pro¬ 
perty which is the subject of it; and it can only be 
executed either by expre^^s reference, or by the plainest 
inference. Here, there is a gift over in the event of 
her not making a wdll, i. c. a will in execution of the 
power. If she takes any interest at all in the pro¬ 
perty, it is an interest liable to be devested in the 

'%& * ._ 

event of non-execution of the power. The testatrix 
means that, if Charlotte Williams disposes of the pro- 

(cf):^8 Ves. 588. * 
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peHy in question, in that event, JVtlliam Asfi^§f shffll 
be entitled to nothing; but that, if she does not dispose 
of it, in that eve»t, it shall not fall to the testator’s next 
of kin, butt WiUiam mAshh^ shall Inuve it. This con¬ 
struction is rendered more probable by the exclusion 
of certain relations of the testatrix, who might by pos¬ 
sibility have been the next of kin. 

In order to support the argument contended for on 
the other side, this residuary clause, in favour of ITiY- 
tiam Ashby, must be considered as a mere nullity, aiiA 
erased altogether. There is no substantive bluest to 
Charlotte JVtlUams. If not a meri^ powc!*, ii is no¬ 
thing- 


Hart, for the Defendant, Kingston,* 

Contented that he was not clearly excluded from 
the beneficial interest under the will; that the gift of a 
legacy to an executor does not so operate vrhere the 
context shews a diflerent intention ; and that there W'as 
enough in the will of Charlotte Williams to shew 
that she meant to give to her e^'ecutor whatever she 
had the power to dispose of. 


Sir S. Romilly in reply. 


The question is, whether the will of Ann Ashby has 
given a power which must be strictly executed in 
order to pass the property, or whether it amounts 
to any more than a mere,declaration that the residi^e 
shall go over in the event of Charlotte's dying in¬ 
testate. The w ill, in Hie fir t place, gives, by words 
sufiiciently extensive to pass all the personal property 
of the testatrix, to Lord Talbot, in trust for the sepa¬ 
rate use otCharlalte Williams. Jill money due to the tes- 



319 


CASE» IN chancery. 

j!' 

latl^txj^eans the money in the funds, that having con¬ 
stituted the whole of her property. Then, having given 
all already, the gift|>f all that might fcinaip, in case of 
her dying intestat^ must be coni^idered a^oid, from 
uncertainty as to the amount. The bequest of all the 
rest and residue, though made by the same instrument, 
must, in order to give eflfect to it, be considered as dis¬ 
tinct from, and subsequent to| the former part of the 
will; therefore, amounting to a reservation, oi* if not to 
reservation, at least as explaining the testatrix’s view' 
of her former disposition as not including the residue. 
Tne ithefeview of the case, Charlotte TVilliams takes the 
absolute interest. ^ 


1 ^ 16 . 

V. • 

Kikoston. 


The Master of the Rolls. • 

• * 

The executor of Mrs. in this c|pe, is both 

a trustee and a legatee under her will. He, there¬ 
fore, cannot claim the beneficial interest in the -e- 
sid|jc. ^ ^ 

With regard to, the residuary clause in tlte will of 
Ann Afthby^ it is impossible to make sen.se of the will 
if that clause is to be taken as disjinct from what goes ^ 
before it. It is evident the testatrix perceived a de¬ 
fect in her intended disposition of the entire properly 
in favour ^ Mrs. Tf'illinms, and that she had only 
given a power where shq meant to give the absolute 
interest. To supply that defect, she gives the residue 
by^lhe clause in question; and then the will is to be 
read as if it stood thus :—‘‘ 4 give to Charlotte WiU 
Hams the residue of my estate, together with the right 
of disposing of the same by %il!f except to E. jP. / 
and if she dies without a will, then I give whatever 
may remain at her death to William Ashb^J* This 
makes the whole mtelli|^le and consistent. She gives 
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to Charhlte WiUiams, a? a married woman, tfce r%ht 
of disposing by will of the property vested in her, in¬ 
dependently of tile controul of husband; as was 
done in thfe case of *iiaks v. Marferum / (n) and she 
intended, at the same time, that if any thing i^as left 
undisposed of by her, it should go to William Ashby. 
But this is an intention that must fail on account of 
its uncertainty. CharloHe, therefore, tooI|^’ the abso¬ 
lute interest in the property, which, as to all the parts 
which were not specifically disposed of by her wilj, 
passed to her husband, and from him to the present 
plaintiff, his personal representativej,^ 


(«) 3 Ves. jun. 299. 


CHRISI OPHERSON r. NAYLOR. ^ 

'ONATIIAX FMam^ by his will, after directing 
his debts and legacies to be 'paid, and after giving 


RuLX.j. 

March 19,20. 

Be(iucst “ to 
each and every 

children of ^ I ^ freehold estate aiiQ pecuniary legacy to his nephew 
brother and bis--f’-j vised and bequeathed all other his freehold 
tcfs which shall leatlehold estates, fulniture, goods, an^hattels, to 
be living at the ^ 

time of my death ; but, if any child or chiidreii 'jf my said brother 
and sisters shall happen to die in my life-time, and leave issue, then the 
legacy or legacies hereby intended for such child or children so dying, 
shall be for his, her, or their issue,” The Issue take only by substi¬ 
tution. Therefore, only the issue ^f children as were living 
at the date of the will are entitled in th^vent oi the death of their 
respective parents during the testator’s life-time. 

Qu. If the second clause had stood alone and independent of the 
preceding. 
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for sale, and out of the monies arising by 1$1,6. 
sale, after payment of his said debts and legacies, upon 
trust to pay, and he thereby gave and,bequeathed, the CHRisTm»aiEK- 
sum of £S(^ ‘‘ te^each and eve/y of tlie« child and 
children of my brother fhd sisters, John 'Farlam, 

Esther Grahatn, Martha Finla^son, and Tamar Turn-- 
hull, which shall be living at the time of my decease, 
except my nephew, J, whom he had already 

provided af aforesaid. “ But if any child oii||:hildren 
of my said brother and sisters or any of them (besides 
the said J. F. my nephew,) shall happen to die in my 
life-time, and leave any issue lawfully begotten oif the 
body or Bodies of^ilny such child or children living at 
or born in due time after his or tlieir decease, then 
and in such case the legacy or legacies hereby intended 
for such child or\:liildreii so dying shall be upon trust 
for, and I giv§ and bequeath the same to his, her, or 
their issue; such issue taking only the iegUcy or le¬ 
gacies which his, her, or their parents or parent 
would have been entitled to, if living at ray decease. 


Farlaniy E. Graham^ and T. TurnhuU, d^ed in the 
life-time of the Testator, each leading issue, which isibe 
survived the Testator. M. Finlayson also died in the 
Testator’s life-time, leaving three c’bildreii, all of whom 
likewise died in his life-time, and left issue; and the Bill 
Iras filed b]|pfoe issue of these ‘three children, claiming 
to be entitled, in ^ght of their respective parents, to the 
three several legacies of'^^SOO'to which their respec¬ 
tive parents would have been entitled, if living at the 
teilator’s decease, and insist|ii^ that, according to the 
construction of the will, and the rhanifost intention of 
the testator as apparent ther^|pm| the lawful issu^ of 
such child or children of the testator’s brother and sis» 
ter* who died in his life-tinie, either previoui qs^ 
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qu^nt t6 the diate and execution of his said will, were^^ll 
equally entitled to the legacies thereby bequeathed, 
and to the full receipt thereof, and that it could not be 
reasonably presume^ from any mailer contained in the 
will, thirt the testator intclHcd to exclude the plain- 
titfs from receiving any such legaci^. 


To this Bill, the trustees, (who were also re¬ 
siduary j^egatees,) put fn an answer, insisting that 
the plaintiffs were not entitled to the several le¬ 
gacies claimed by the bill in right of their respective 
parents, sucli parents having died Ijeforc the making of 
the testator’s will, an^that, according to tliefrue con¬ 
struction thereof, and the intention of tlie testator, no 
iss%c of any deceased children of the testator’s brother 
and sisters were entitled in right of their deceased pa¬ 
rents to the legacies of , i (?800 thereby given to such 
children, unless the children in whose right they 
claimed were living at the time when the testator 
made his will. 

& 


Sir S. RomiUt/ and Phillimore, for the Plaintiffs. 


The question in this case is, 'vfhether, with reference 
to the principles oh which wills are construed, the 
words of the present will are not to be understood as 
indicathig the testator’s Yntention to give to|^ll the child¬ 
ren of his nephews and nieces who should be living at 
his death, without distinction as to llie accidental cir¬ 
cumstance of the father or mother of those children be- 
j ng alive or dead at the time of making his will. The wealds 
shall happen to die'’ do not more necessarily imply a 
future event than|jKc‘^ords “ to be begotten;” yet it 
is well settled tliat a gift*to children “ to be begotten” 
^'iU include those who arc already in esse. Jicb* 



• CASj:#^ CHANCERY. 323 

hkthwmte V. Cartwright (a), referring to Co. Litt. 20, 18111?, 

the case of a limitation Hmredibus qum ilk de corpore 
procreaverit.. So in the late case of Uoe v. /dalleU(b). ****so^ 

The entire stock was the ^bject ol'this testatpr^s boun* 
ty, ii<4 any of th^andividuals who composecOt. The Naylor. 
tumily was numerous, so much so, that it was pipbable 
he might not knew, at the time of making his will, 
who were |[ead, and who livi^. He, therefore, intro* 
duced the clause in question, tor the purpose bf bring¬ 
ing in the issue of any of the children who migtM|> hap¬ 
pen to die before him; and it is monstrous to imagine 
that he i|;koant to exclude any upon so fortuitous a cir¬ 
cumstance as the death of the [^rent happening before 
or after the date of the will. In Clarke v. Blake 
the bequest was “ to such children as should be living at 
the dhath of A. •/’ and a child en ventre sa mere at that 
lime was decreed to take, I^rd Thurlow bepig of opi¬ 
nion that, although not within the strict meaning of 
the words, the solid ground of construction was, 
consider whether it was not within the testator's inten- 
rion to provide for all the children. 

» 

Horne^ for the residuary legatees. 

\ 

The Plaintiffs are not entitled, either according to 
the strict meaning,of the worjjis, or by their acknow¬ 
ledged imp^t, or by analogy to the cases. 

# 

The fir.st clause, constituting a bequest to persons 
ea^ressly described as the children of the testator’s 
brother and sisters, no persons could talfo under it, 
who were not children living at the time of (he tes- 

♦ # 

(a) Forr. 32. Ilezoct v- v. CaoA*, 2 Vern. 645. 
freland, 1 P. W. 426. Gore (5) 1 Maole and S. 124. 

T, Gore, 2 P, W. 33. (c) 2 Bro. 320. 

, Y 2 
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trtdr’s making hi» will. Tlw| very exception of the tes¬ 
tator’s nephew J. F., who was then livings shews tiiiit 
he contemplated ^ich children as were then living; and 
it is the ]^ i€ as if the testator had^hren to them nomi* 
naiim. ^The child or children shall be living 

at my decease.” How can this be applild to those 
who were actually dead when tfie clause was framed ? 
It cannot, by any vtolene# of construction, l|pe turned to 
the service of any but tliose who were then living. 
Theilffbllows the second clause, wliich refers to the 
former ; gixi^g the legacy or legacies (hereby intended 
for any child or children who should happen to die in 
his life-tirric to the issue of suck child or cliildren so 
dying. If no child or children were ittiended to take 
but such as were living at the date of the will, it is 
evident that no issue of any child or children, not 
living at the date of the will, can be entitled under 
this clause. The substitution is for that class of pa¬ 
rents already design|^ed, and no others; and the se¬ 
cond clause leaves the question exactly where it stood 
upon the first. 


There is no doubt that, actording to the general 
rule of law, a legiitec must be in existence at the time 
the legacy is given, or it is altogether void. There is 
nothing in this will tojndicate a Afontrary intention; 
and the principle of analogy does not apldy to a cirse 
like the present. ^ 


Sir 5. RomPJy in reply. 

That which we eontend Ibr i», that the testator in¬ 
tended ail the chil'flreit living at liis death to take equal 
legacies; and the issue of all such as should be dead be¬ 
fore litm, to take the legacies to which their parents 
would respectively Imve be^n entitle^ Iiad tliey sur- 
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ces, which a Testator might not have contem- 
ji^atec^ could not coiitroul a bequest where the words 
used ^ere clear; but intimated in the present 

case, it might be doubted Tjdiether the word ‘‘ respec¬ 
tively,” thodgli not expressed, was not virtually to be 
fojwd hi the clause r and look time to consider^. 


May is, 
1816. 

Smith 

V. 

STREA-TFIEIiD 


On the Petition day after Easter Term,, his I^nor 
declared his opiniop that the ^hildren of Elizabeth 
Smith were entitled to the reversion of the whole 
fund; ahd therefore made an ^rder according t§ the 
Prayer of the Petition. 


BODDY and Otiibrs KENT and^Others. 


March 2 — 5. 


T he Plainliffs, wiio were four in number, credi- Order to dis- 

tors of Pcckcit and Ralph, claimed a Dividend 

of Five Shillings In the Pound on tlieir respective 

debts, as payable under a composition-deed, to which although 

they, the Plaintiffs, jointly with* several other ere- irregular, not 

ditors, were parties.* None of those other creditors to be regarded 

were made p£grlies.|o the suit; and the Bill tlid hot pray ^ nullity,— 

relief on behalf of the Creditors in general, only an Consequently, 

account and payment to the Plaintiffs. ^ Order must 

be discharged 

. ' before the 

After the^nill was filed, l^t before any^answer pi,i„tiffcanob. 

came in, of the Plaintiffs, died, liotwith- tain an order to 

standing which the remaining Plaintiffs, wit^iout teviv- revive the suit. 

On Bill by 

some creditors, in ,/espect of their several demands, but not on be¬ 
half of all the creditors ; queere, Whether the death of one of the 
plaintiffs causes an Abatement. 


1 
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1 S 16 . 

Bods,t 

V. 

Kent. 


ing the s^uit, threatened the Defendants^ the l^ustees 
under the deed of composition, with an attachment for 
want of answerv |n Hilary Term, 1815, the Answer 
was put in ; but no further steps were taken by the 
Plaintiffs till after Michaelmas Term, when the De¬ 
fendants moved to dismiss the Bill, for want of prose¬ 
cution I and the Bill was dismissed accordingly, by 
Order, dated the 61h of December, under which Order 
the xosts were taxed. On the 20th of i'cfif’i^^ry'last, 
the Plaintiffs, on raotl^on before the Vice-Chancellor, 
obtained an Order to revive the suit, notwithstanding 
tlieir Order to dismiss; and on this day Defend¬ 
ants moved to discharge the Order to revive, for ir¬ 
regularity. 

The question was, Whether the Suit did sot en¬ 
tirely abate by the death of one of the Plaintiffs, and 
whether the Order tq dismis^ while the Suit was so 
abated, was^mot consequently a mere nullity, so as to 
Isntitle the Plaintifls to proceed as if no^^uch Order 
had been obtained. 


Sir Samuel Romilly and Koe, in support of the 
motion, 

Contendj^d that this was no Abatement, but that the 
death of the Plaintiff rendered the suit onlv defective 
as to that Individual, leaving the others at liberty to 
proceed as if it had not taken place. That this was 
clearly so“in the case of creditors suing on behalf of 
fheras^ves and all other creditors^; and that the cir¬ 
cumstance of its not being so expressed in this Bill made 
no difference, since the decree mfist equally embrace 
all the creditors of the estate. That the Bill, praying 
an account, did not go on to pray \hat the trusts of the 
deed might be carried into execution. 
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JJe/^nd Blalfe, contra. 
Jw 


1816 . 


The julc is, that if a Bill is file^ bjf sereral tenants 
in common, and one dies, the Suit becomes abated, but 
if by joint tenants, the death of one does nal cause /an 
abatement (aj. In thiscase the interests of the Plaintiffs 
were totally distinct. The Suit, therefore, abated, and 
then there was no suit in existence upon which the 0|der 
to dismiss could operate. It W|s so considered by the 
Vice-Chancellor, vvho granted the Order to revive, as if 
no Order to dismiss had been c^|>tained ; and thi^ he 
did agrccajaly to the opinion of Lord ThurloiO in 
Sellers V. Dawson {b), where an Order to dismiss hav¬ 
ing been obtained after the plaintiff had become bank¬ 
rupt, and before ai|y proceedirtgs were had by his 
assignee, that Order was held to be a mere nullity, and 
a motion that it might be discharged for irregiilarity 
was therefore refused. 


EoddI?’ 


v> 

Kent, 


The Lord CuAxc^Lr.ou. 

What did Lord Thurlow do in the case of Sellers \ . 
Dawson y Did he declare the Order to be a nullity and 
go no further ? 1 f the Order was made, it was cither 
good or bad. Still, there it was; and it was necessary 
lor the Court, if it were to be set aside, to make sonte 
declaration respecting it. The report case 

stops short, intbrraing us only tfiat ih& LorWchancellor 
made no order. It is right to know what became of 
tJie case afterwards. * 


Sir S. Romilfi/, in reply. 

That case has no bearing upon the present. It was 

it • ^ 

■ 

(a) Vide Ld. Redesdalc, t. fVtlliamsort, 11 Ves.^OS; 
Tr, Cii. Pi. 56. Cdoper^s (6) 2 Dick. 73S. 2 Aw- 

Tr. CJu Pi. 64. Fallozses str. 468. n. 
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the case of a sole plaintiif; ami, although is said 
that Bankruptcy causes no Abatcnjicnt, yet it is equally 
certain that it operates to put a stop to all proceed¬ 
ings, in like manner as if there* were an abatement. 
What we contend is, that in this case, there was 
no Abatement. The object of the Suit, as respects 
the three remaining plaintiffs, might equally have 
been attained in its defective state, as while it re¬ 
mained entire. 

The Lord Chancellor. 

I'liis Bill is filed by four creditors, praying that 
each may be paid the amount of a certain dividend on 
his respective debt. Now it is certain that unless the 
repi*csentatives of the deceased plaintitf are paid the 
amount of the dividend claimed on his behalf, there 
would be an objc'dioivat the hearing for want of par¬ 
ties; and the first question is, whether this is an ob¬ 
jection of such a nature as necessarily to work an 
Abatement. 

Tn the case of joint tenants the death of one clearly 
does not cause an abatement. So, in the case of cre¬ 
ditors suing on behalf of themselves and all other cre¬ 
ditors^ bi|||ause the representatives of the deceased 
plaintiff may then come in under the Decree in com¬ 
mon with the other creditors. It is also certain that 
where several tenants in coinntbn are plaintiffs, by the 
death of one the suit necessarily becomes defective, as 
it is essential that his representatives nmst be before 

the Court at the hearing. But whether this defect 

. # 

causes an abatement is still another question. If the 
repeesentatives of the deceased plaintiff do not chuse 
to carry on the suit, they ought to be brought before 
the Court as Defendants by the remaining plain- 


1816. 

Bonmr 

V. 

Kent. 
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tiflPs. Instead of so doing, these plainlijfs call on the 
preselll; Defendants to put in an answer. Tht?y might 
have objected to put in their answer ^pon the ground 
of the defect in the frame of the st^t; l)ut, waiving this 
objection, they consent to answer, and, having aiis^fered, 
move subsequently to dismiss the bill. It was the 
fault of the plaintifls that the representatives of the 
deceased were not previously before the Court; and 
the question is, whether, as they did not chuse to bring 

if 

them before the Court, but treated the suit as still 
ill existence for the^purpose of calling for the answer, 
the Defendants are not at liberty to say, this was no 
Abatement,,and to proceed accordingly. 


181G. 


Bouav 
• r. 
Kent. 


But, supposing the suit to hjive abated, it does not 
therefore follow that the order obtained was a mere 
nullity. This was the view taken of it by the plain¬ 
tiffs in inovins: to revive; but this view is not »var- 
ranted by the ca-'O of St //trs v. J^a^jL'son. I recollect 
that case very well, and always thought, the order to 
dismiss there had been irregularly obtained. So far 
the case is accurately stated. But I never could un¬ 
derstand the resdlt of the case, and Cord T/mrhw 
himself was afterwards much puzzled by it. An 
Order, like a Judgment, must ^taiid, without some 
judicial declaration that has the esffcct of discJiarg- 
ing it. 


The Lord ChanckEiLOr March 14. 

Again mentioned the case of Sellers v, Dan^son, re¬ 
peating that he Considered the view of it taken by- 
Lord Thurlow, treating the order obtained as^g nul¬ 
lity, to be wrong, and that, in the present case, whe¬ 
ther the death of the Plaintiff had, or had not, operated 
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1816 . 


Botidy 

— 

V, 

Ki:nt. 
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an Abatement, Itic Order to dismiss must be taken as 
standing until reversed. Consequently, he said, the 
motion made to'discjba^ge the Order tp revive must'he 

• 1 ‘ - JiiA 

granted. 


Ordered accordingly. 



March 19. 

^pril 4 . 

On Bill by ven¬ 
dor for a spe¬ 
cific perform¬ 
ance, the Court 
will not, before 
answer, malic 
an order for pay¬ 
ment of the pur¬ 
chase-money, 
by the Defend¬ 
ant ill posses¬ 
sion, unless un¬ 
der sp: rial cir¬ 
cumstances, 
such U'S unrea¬ 
sonable delay, 
committing acts 
of ownership in 
alteration of the 
pioperty, &c. 
In this case, the 
Defendant be- 


BONNER JOHNSjTON(a) 


T his was a motion, before answer, that a pur¬ 
chaser might be ordered to pay his purchase- 
money into Court, supported by an affidavit of the 
vendor's solicitor to thfe following effect:— 

That the Deponent had been informed, and be¬ 
lieved that, previous to 1812, the Plaintiff was well cn- 


(a) As the following case 
was not absolutely dis{>oscd 
of, the insertfon in this place 
of the arguments of Counsel, 
and observations which fell 
from the Court, in Conse¬ 
quence of the n|<;i^on, may 
be judged pi^maturc. It ’is 
therefore necessary to state 
that j^c Reporter^motivc in 
so inserting themj if^o cor- 
rect a lisappfehension as 


it appears, to be considered 
as precedents only to the cx-^ 
tent of determining that- the 
Court will, in cases which 
appifar to demand it, depart 
frola the ordinary rule of 
practice in respect of- such 
<5fises The desire to make 
this fully uaderstood has also, 
ii. t^s instance, induced the 
Reporter to detail the case 
more minutely than, under 


ing in posses- to the effect of s%ic former less peculiar circumstances, 

sion, not under cases, which, resting their he shou|d have thought ne- 

the agreemont particular circumstances, are. cessary or expedient, 
to purchase, 

but as tenant to tj^e 

was made. 
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titled to an estate in fee-tail of a moiety of a certain 
freehold messuage" and premises, called Pound-house 
Farm, in tlie parish of Purleigh ; apd^ according to 
the custom of the in^or, t||a moiety of pertain por¬ 
tion of the wasle soil of tiie manor, lying in Purleigh 
aforesaid, allotted upon the inclosure thereof, to the 
proprietors df the'said freehold messuage and premises.^ 


1816 , 

BoNNJca 
* r. 

Johnston, 


That, in Nov^bcr 1812, the DefeiKa^, who was 
then, and had^ been for son^ years, (as the Deponent 
was informed and l^1i<l^ed)f in posse^on of the pre¬ 
mises as tenant thereof, entered into a treaty with the 
Deponent, as solicitor and agent of the Plaintiff, for 
the purchase ofthe Plainti%’s moiety therein; and, after 
some ncgotiatiqyn respecting the same, it was on the 
J9th Dec. 1812, agr^d between them, t^atthe Defend¬ 
ant should purchase the Pliiintiff% said moiety, at the 
price of ^525, and should pay int^c^st on his purchase- 
money at 4/. per^ cent, from the 29th Sept. 1802, (from 
w'hich time the Plaii||ifr had not, as Deponent had 
been informed and believed, received any rent for the 
premises), until the time when tlie purchalfe should be 
completed ; but the said agreement was to be subject 
to conhrmation thereof by the Plaintiff, who was then, 
and had ever since beef, resident In the United Stated 
of America. ' 


That at the time when the said agreement was so 
concluded, and in orde^^td prevent ^j^isundersthnd- 
jng respecting the terms thereof^ tliRjeponcnj^^n the 
presence of the Defendant, and wit h^|^ apprdration, 
wrote a letter to Mr. Copland, the Defendant’s soli¬ 
citor, to the following effect;— % * 

“ December 19,1812, I^und^ House Sir,-;^ 

Mr. Johnston Mm been hell, and I hav*€onsented 



sqs 


1816 . 





Bonn Ell 


V, • 

Johnston. 
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to tllfesc terms, subject to a oonfiripation by my Client, 
who is in America, to sell IS/lr, J6%nM3in the’tnoiety of 
£5S5, with £4:^er cent, interest, instead of froiti 
the 29th of l^ptemherf pliid. « JP»*8pr, for- 

wai’d the drart conveyance for imnied^te 


^ That the abstract of title havinw^ becnf*sent to Cop¬ 
land, as solicitor for the Defendant, for his inspection, 
he, oil the 1813, wr^ to the deponent 

as solicitor for the PlainliJ^ with some observations on 
the title, and that,»pr^1^d^ a satisfactory an¬ 

swer was given, he would Jose no time in preparing the 
conveyance. 


That on the 2Ith pf Fehruartj fol|pwing, the de¬ 
ponent sent a- Jett^;;to Co/j/awd, i^ntaiiiiiig (as he be- 
lievld) full an|[ satS&ctoi?^ answers to the said obser¬ 
vations. 


That Coptand being^ (as lyhc deponent believed) 
satisfied with such answers, ana liav ing, on the behalf 
of the Defendant, approved of the title, on or abppt the 
4th of April, t^l3, prepared and sent to the deponent, 
to be approved of by him, on the behalf of the Plain¬ 
tiff, a draft conveyance^ of lUs said prernises, con¬ 
taining coverpB^ 'feir suffering a recove*^', a^d for 
surrender of ll# copyhold but that no objection, or 
further observation, was made on die Plaintiff’s title. 


T h|i^ the ^pMent approved of such draft; and 
the 9^^ been returned to Copland, was in- 

grossed by him, and the ingrossnient s6nt o]^ the 23d 
of Aprily fo the deponent, with a letter to the follow¬ 
ing effect:— 


Chelmyhrci, Apri^U, 18t3« Johnston and Mon 



. pase^4#^ chanceky. 

ner. Sjb,—I yoS the i^aft and ingrossments 

|ierfio for^you doi the needful with then™ ; if Mr. 
B^net is a nia|r|ied man, bis %iff s^uld ^ a party 
to the'%ed!’,' ‘ 

" 4 • 

•M 

That thelpeponent soon afterwards sent the convey¬ 
ance so ingrossed to the,;Plaintifr in America^ for tha^ 
purpose of being executed by him. ^ 

'# 0 
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1816. 


Bonxer 


V. 

JOHNSTOX. 


Th^t the Plaintiff soon afterwards duly executed the 
same accordingly, aildlfeturhed it to thi| Deponent, by 
whom it was received in London^ in the month of 
June^ 18l5,*and the recovery tlierel^ covenanted to 
be suffered was duly suffered as of Easter Terra. 
t •' 

That on the 9th m^onent s^t a 

letter to Copland to the follwnn^^ffect #— 

Bonner ioj^ohnston. Dear SiR,^These deeds^ 
and the warrant of attorney for suffering a rec >very, 
are now returned from .^^menco, ara^ ti^e recovery 
will be conipletet^ in a few days, o^which we will 
thank you to apprise your Client, and to get an ap¬ 
pointment to pay the {Rarchase money”— E625 Os. 
Interest ai.4per cent, mm S a t g . 1802, 

to 29th !#«ne, 1815,—12 years^d^dbie , 

months, •. .. .§P.. 367 3s. 


£793 ''"'3s. 


That,»^»on tjhp <^d of August following, Copland sent 
the following answer to the Depofct: “ I bad a let¬ 
ter from my Client a few^days since, saying he should 
be ready to settle the purchase next Micha^^as, which 
i trust will njBd hp jnconvenienf to your Client.” 

2 B 
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1816 , 

Bonner 

V. 

Johnston. 


That the Deponent, being desirou^of accommodat* 
ing the Defendant, accordingly agreed to postpone the 
completion of the pVircbase until J^ickaelmas, but after 
that time made various applications to him on behalf of 
the Plaintiff, to complete his said purchase^ And that, 
on the 6th Noro. last, the Defendant sent a letter to the 
Deponent to the following effect:— 


** Purleighj Nov. 6, 1815. Sib,— -I was in hopes, 
when in town,. to be able to strange finally the busi¬ 
ness between your client and myself, and regret that 
it was not in my power to bring it to issue before 1 
left Itondon. l#is my fixed intention, howeycr, to have 
it concluded in the course of the present month, ^hich 
I hope W'ill not bi^ny inconvei^ience to your Client; 
and either taf^ it A myi^n ai^unt, (provided I re¬ 
main in the country,) or carry a purchaser in my hand 
dn lieu of mysei^^ as I do not purpose to prejudice 
the interest of m!r. Bonner: the time elapsing will be 
allowed for.” 

‘I 

That the lUponeiit verily believed, the Plaitififf had 
been at all times ready and willing to perform the said 
agreement on his part, but tfl^lDefendaiit had hitherto 
neglected or refijfed to pay the said puttshasc-nioney 
and interest; -^nd that, on or about the Nov. 
last, Deponent receivi^ the following letter relative 
the purchase from a ne^v Solicitor employed by the 
Defendant:— 

f 

Sir,—I have been attended by Captain Johnstony 
on the subject o/ the title of a moiety of an estate at 
Purleighy in his occuprtidn, which it appears is not sa- 
tisfectory, although the i^veyances have been pre< 
pared. If is not the desire of Captain Johnston that 
any unnecessary or improper otjectlons should be made 
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to tJ»« title; buttit itf necessary for hia own security 
that he should have a good and marketable title, 
which, in its present state, it camiot' be said to be; 
particularly that part which has been inclosed from the 
waste without sufficient authority.'’ 

% 

The Deponent further stated, that the Plaintiffi had, 
as he believed, made out a good title to the premises, 
and that, betbre he received the said last-mentioned 
letter, the ^eponenlj^was not aware, nor had been in¬ 
formed by the Defends^, or by any pcl^on on his be¬ 
half, that the Defendant had made any objection to the 
title; and the Deponent belmved that the objections now 
alleg^ were invalid, and were made solely for the 
purpose, and with the view, of deTiu^g payment of in¬ 
terest ; and further, tttt he h# beXlnfoimed, and be¬ 
lieved, the Defendant was Wll in possession of the 
premises.” • 

•f. • ■%'» 

The Bill was filed on the 9th of February ; and the 
sum which the Plaintiff sought by this motion to have 
paid inlb Court was J(?793 being the sfnount of the 
principal money and interest to the 29th of June, 
1815, which was whamhe Plaintiff’s solicitor de¬ 
manded by h^ letter of tne 9th of th^t month. 

• 

The Defendant had not obtained any order for time 
to put in his Answer to the Bill, and had filed 
no Affidavit in answer to that on the part of the 
Plaintiff. 

t 


Cooke and Combe, in support of the motion. 

ft 


Wetherell and Garrait, contra. 


1816. 

Bonner 

V. 

Johnston. 


CHijeeted that the application was premature; and 

SB 2 
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1R16. that to call for such an Order before Answer was to 
presume that no answer could be given to the Plain- 
Bovnvr demand.' *- 

V. 

lollNSTOI?. 

Cooke, in reply, 

RcfeiTed to the late case of Burroughs v. Oakfc^id}, 
as an authority for making such an Order on Affidavit 
only, that lieing a case where, although the Defendant 
had put in his Answer, yet the material fact, that of 
possession having been taken under the agreement to 
purchase, not appearing upon the pleadings, was al¬ 
lowed to be supplied by affidavit. He also cited i5a/- 
manno v. iMmleij {h), as analogous, that being the 
case of a reference 'as to the title before Answer. 

The J^rd Chancelloh. 

f 

In that case of Balmanno v. JAimlei/, I should have 
been reported to have said, I would make the Order, 
provided it were admitted that there was no other 
questiiAH between the parties. There must have been 
some such admission, as that the Defendant had no 
objection to make to the ^ecific pcrfomiance, upon 
being indemnified as to the title. 

In svpporl of the motion. 

{ 

If this motion is not granted, it must be upon,the 

(a) Ante, pag. 52. And has taken a general view of 
see Booihbj/ v. Walker, I the practice of ordering a 
Madd. 107. lu the yet purchaser in possession to 
later cases of Clarke r. BU pay money into Court before 
lioit, and Waljord v, 5^- the title is completed. 
monds, the Vice-Chancellor (6) 1 Ves. & B. 224. 
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ground that, without some admission on the part^ of the 
Defendant, no order can be made in case. 

The Lord Chancellor, 

After looking at the report of Burroughs v. Onkley^ 
said he wished to see the brief in that case, and de¬ 
sired the present application might be renewed on a 
future day. 


The Motion was accordingly renewed on this day ; 
and Cooke referred the Lord ChanveUor to Dixon v. 
Astle^{a)^ in addition to Burroughs v. OokUy^ as a 
direct authority for such an Order being niade, under 
particular circu nstance^, before Answer; adding that, 
if to be granted in any case, it Was most fit to be 
granted in the pre^^ent, where the* title had been 
already accepted by the purchaser ; and he must tliere- 
fore be considered as owner, and as such ought not to 
be suffered to retain botli the purchase-money and pos¬ 
session of the estate.* 

For the Defendant. 

Dixon V. Astley is the only C|ise cited in wdiieh the 
Order has been made before Answer, and that is no 
authority for tlie f>reeent ^ for there were acts of 
ownership committed, such as cutting timber, and the 
Defendant hud met the Plaintiff’s aftidavits by an afti- 
davit of his own, w'hidfi might, for such a purpose, be 
considered as tantamount to bis having put in an An¬ 
swer. This in all respects analogous to the com¬ 
mon practice of an Injunction to stay waste. Mur^ 


ISld. 

BoVnoi 

V, 

Johnston. 


April 1. 


(a) Ante, p. 133. 
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1816. 

Bonneu 

r. 

Johnston. 


roughs V. OaJclei/ is a case resting on its own circnm-- 
stances; an Aifidavit being allowed ibr the purpose of 
supplying one particular fact, the Defendant having 
ppt in his Answer on all the other points of the case. 
With regard to the cases of reference upon title be¬ 
fore decree (a), they stand on a different reason al¬ 
together ; the alteration introduced into the practice 
of the Court in that respect being attended with a 
great saving of time and expense. Here, on the con¬ 
trary, so far from a saving in either respect, the prac¬ 
tice sought to be established would involve the neces¬ 
sity of two discussions instead of one; first, on the ap¬ 
plication being made; and afterwards again, upon the 
coming in of the Answer. On the other hand, what 
advantage does the Plaintiff gain by the anticipation 
of a few weeks, at all commensurate to this incon<^ 
vcnience ? Besides, this is not the case of a purchaser 
foking possession by virtue of the contract, but of one 
already in possession as tenant to the vendor at the 
time of entering into the contract. Such an appli¬ 
cation, if to be justified at all, can only be justified on 
' the grcftind of irremediable mischief, which would call 
for an Injunction under similar circumstances. 


CooJee, in reply. 

% 

The cases referred to are not cited as applicable in 
point of circumstances, but upon principle; and, while 
1 admit that the old practice is against us, 1 apprehend 
that a peculiar jurisdiction ha%grown up of late years, 
adopting this principle as a variation of the original 
doctrine. To make such an order upon affidavit, as 
in Burroughs v. Oakleys is the same thing as to make 
it before Answer; for no affidavit can be allowed to 


(a) See Lowe v. Manners, ante, p. 19. 



PROMOTIONS. 


During'the Vacation after llilary Tcrm^ Mr. Serjeant 
Vaughan was appointed one of his Majesty^s Serjeants at Law, 

The following Gentlemen were appointed of Counsel to 

his Majesty :—' 

James Burrough, Esq. 

Jonathan Raine, Esq. 

James Scarlett, Esq, 

• 

Charles Warren, Esq. 

In Easter Term, on the death of Sir Simon Le Blanc, Mr, 
Justice Abbott was remove^d from the Court of Common Pleas 
into the Court of King's Bench; and James Burrough, Esq. 
one of his Majesty’s C<9unsel, was appointed one of the Justices 

of the Court of Common Pleas. 

* 

The following Gentlemen were called within the Bar;— 

James Trower, Esq. 

William Cooke, Esq. 

Samuel Yate Benyon, Esq. 
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WlIXIAM Agab, Esq. 

John Esq. 

( 

WiiiLiAM Harrison, Esq. 

Of Counsel to his Majesty; 

And Charles WetHeHell, Esq. 

By Patent of Precedence. 

In Trinity Term^ John Hitllock, Esq. was called to the 
degree of Serjeant at Law. 
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PROMOTIONS 

•t*. 


On the death of Gs oboe Habdingb, Ksq. in the Vacation 
after Trinity Term^ William Wingfield, Esq. was ap¬ 
pointed Chief Justice of the Brecon Circuit. 

•"V ' . ‘ ’ 

John Vaughan, Esq. one of hiS Majesty’s Seijeants l^aw, 
and Solicitor General to the Queen, was appoi rited Attorney 
General to her Majesty ; and 

Anthont Hart, Esq; one of his Majesty’s .Counsel, wag 
appointed Solicitor Genj^ral to her Majesty, in the room' of Ser¬ 
jeant Vaughan. 



Correcitons to bo made in the ta$t Number of th€se Heporit, 

Page ^04, line 23, for pos^esihn, read estate* 

-2C6, —“ 3, for legal assignmentj *«aci budding coOeiiw^ ^ 

-- Ibtd* —« 24, for/of, read from. - 

-a()8, —* 8, for doggedj read 

-301, — 10, for reverting^ read resorting. 

-313, —20, dele “ On the ground now taken for the Plaintiff.” 

-344, —K 26,7, 8, for and that he Aas given,** &g. read, “ and 

he has given it, though by a grax^ty which, by the opilration of law, ha& 
become invalid.’* 
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ARGUED & DETERMINED 
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Copamenctng in flie Sittings before 

' » 

MICHAELMAS TEUM, 


56 GS0. III. 1815. 


IIOyLE V. LIVESEY. 

T he Bill was for^tbe specific performance, of an 
agreement on the part of the Defendant to 
accept a lease from the Piaintifi* for a term j>f years 
specified in the agreement. 

Hi 

Sir Samuel RoyniU^, fbr the PlaintiflT, 

Applied, a short time since, to the Coart, to have 
the cause advanced in the paper of causes, on the 
ground that tbe^term of years Would expire before it 
could come on to be 'heard in jts regular course; in 
which case the decree which was sought could not 
be made against the Defendant; and the cause was 
Von. I, SC 


Rolls. 

March 15. 

After a cause 
is set down foi 
heat ing, it may 
be advanced al 
the discretion 
of the Court. 
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3S^ 


18t6. 


ll« \I.B 
V. 

LiVtbEY. 


advanced accordingly, the undertaking <o 

^ive due notice lo^ the Defendant of its being so ad*i 
vanccd. '^ 

An application was now made by PurJcer, jfbr the 
Defendant, to have the cause replaced where it ori¬ 
ginally stood, as it had been advanced without pi e- 
\ iuus notice to the Defendant. 


But the Mast€r qf the Ilofh said, that a defendant 
hos no right to object to a cause being heard at any 
time after it lias been set down for hearing; it being 
in the discretion of the Court to diiect a cgidtwrio be 
advanced on sufficient allegaliotf j and that, in the 
present iii'itance, it had appeared to him that, tor the 
sake of complete justice, the cause ought to be so ad¬ 
vanced. 


Rolls. 

March 12, 22. 

Decree foi a 
rofereiuc upon 
the title. The 
cause coming 
on for further 
tious, after 
a ref)ort ap¬ 
proving the 
title, the de¬ 
fendant is en¬ 
titled to have 
an enquiry at 
what tune a 
title could hare 
been made. 


DALY r. OSBORNE. 

T HIS was a bHl liy lendiir for specific perform¬ 
ance. The agreement wms that the purchase 
should lie completed cn fhi» lOtli of October, 180,") 
at which time, it ajipeared by the pleadings, that 
neither Plaintitf nor Defeiukht noic in a situation to 
jierform the contract, the former on account of an un¬ 
satisfied judgment for £12,000, and the latter not 
having his purchase-money ready j and it further ap¬ 
peared that objections had been taken to the title on 
the part of the Defendant, which wefe unanswered at 
the time of the bill filed,a^ though they had since Ikh’u 
removed. 
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The oil to be Iieartl on biil and 

Ht&swer, filial decree was madb f^r a reference to^ 
the Master, to inquire whether ^^he Plaintiff could 
make a good title; ahd the Master having reported in 
the affirmative, the cause now came on for fiirther 
directions. 

llart^ for the Plaintiff, 

PcuCssed for a decree of specific performance, with 
costs. 

fVitt^eldj Toinfll^^ Defendant, 

Insisted that he was entitled to a reference to the 
Master, to see at what, time a good title could have 
been made, and that if It should appear that the Plain 
tiff could not make a title at the time of filing his 
biil, he would not be entitled to his costs, and cited 
Gibson v, ClarKe (//). 

Ilarty in reply,*' • 

Argued that it could^never have been intended by 
the Court, in introducing a new practice with a view 
to expediting a specific perfoi mance, to snpeHnduce 
the necessity of two decrees in the place of one; and 
said that Gibson v. Ciarkl^^as the case of a reference, 
not after a decree, but after an interlocutory order on 
motion. 

The Master of the Rolls 

Took time to look into the case cited, and after- 


1810. 

•Dxly 

V. 

OSBORKC. 


(a) 2 Ves. & B. 103. See Jennings-s, Hopton^ Madd. 1. 

9 C2 
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IBJ6. 



Daly 

V. 

Osborne. 


wards observed, that it was jaiti-: 
ference after a deerhe, as well as a 
order, it being estiiblished to be necessary th,it tiie 
Master’s report, approving the title, should first be 
obtained, which might be upon an enquiry directed 
at the hearing of the cause. 


ui,||/„for a re- 
Oier aiS wtdrlocuibiiV 


^ Declare that the Plaintiff is entitled to a specific 
performance of the agreement. The Master to take 
an account of what due for principal and interest 
upon the purchase-inonoy, from the 10th of Odohevy 
1805, and that Defendant pay thesj^rhe upon ihle Plain- 
tiflTs executing a proper conveyance, to be settled by 
the Master in case of llie parties differing. And, that 
it be referred to the Master to inquire and state whe¬ 
ther a good title could have l^een niade at the filing of 
the hill; and* if ‘not, when it ivas that a good title 
could be made.—^Question of costs reserved.” 


Rolls. CARELESS r. CARELESS. 

iVf«y 6, 13. 

Legacy to the JT^OBERT CJIRELE^SS, by his Will, gave and 

Testator’s nc- -4^1/ bequeathed jCSOO, without any interest, in trust 

phew Robed, for John JBUlingstej/, provided the same should he 

the claimed within five years from his death. But in case 

^ 1 . same legacy should not be claimed within five years 

Testator had 

two nephews death, then he gave and bequeathed the same 

called Robert i £500, without interest as aforesaid, to Ro. 

one, the son of Carekss his nephew, the son of Joseph Care- 



CMVIS IN-CHANCERY. 

Iss, and share and share,alike. Then, 

jij^l^ease without children, the Testator 

^ave his ^il^r-ciip and cover to^Tiia^ eldest Brothery* 
living at his death, so ns to accompany his freehold 
p.'stale. He devised to his trustees all his freehold, 
leasehold, and copyhold estates and monies, &c. and 
declared tlie trusts as follows As to all his freehold 
estates, in case he should die without children, from 
and after the decease of his wife, in trust for his eldest 

A 

brother John^ his heirs and assigns, for ever ; and as 
to s^^OO, 3 per cc7it. reduced annuities, in trust, to 
permit his wife to receive the interest and dividends 
tlier^f^l^ to 044/1.4^*’. her own separate use and benefit, 
for a|id during thc^Sirin of her natural life*, and from 
and after her decease, in trusty to be divided in two 
equal parts, one of the same parts to be held in trust 
for tlie child or children of his brother Thomas Carc‘ 
IrsSf born and-^o be horn, to be ei^ually divided be¬ 
tween them, (if more than one), as'tenants in common, 
w ith benefit of survivorship as therein nientioLed; 
and as to tlie other of the same two parts, in trust for 
the children of Elizabeth his late sister, as 

therein directed ; and as to his copyhold messuage or 
dwelling-house, w ith the lands ‘ and appurtenances 
therein described, and as to his ftndivided moiety, or 
half part of the leasehold messuage therein also de¬ 
scribed, in trust for his wife Ibr life, with remainder, 
in case of failure of issue, in trust for his nephew 
Robert Careless, and tin? heirs of his body lawfully 
issuing; and, as to his said copyhold messuages, for 
want of such issue of his said nephew Robert^ in trust 
for the said John Careless, his brother, his heirs and 
assigns for ever ; and as to all his undivided moiety in 
the said two leastiliold-messuages, &c. in case the said 
Testator should die without issue, and the said Robert 
Careless^Xm nephew, should depart this life under the 


385 

1816. 

Cakcless 

V. 

Okeless. 
his brother Jb/m 
C., the other 
of his brother 
Thomas C.; and 
the Testator had 
no brother Jo- 
seph, nor was 
there any other 
Joseph C. This 
is a latent am¬ 
biguity, and may 
be explained by 
evidence. 

Testator gives 
5CX)/. mthout 
any interest, in 
trust for A. pro¬ 
vided the same 
should be claim¬ 
ed within five 
years after his 
death. But in 
case (he same 
should not be 
claimed within 
five jears, then 
liegave the same 
zisithout interest 
as aforesaid to 
B. Not being 
claimed by A. 
within the time 
prescribed, this 
legacy is pay¬ 
able to Ji. with 
interest from the 
expiration of 
the fi ve Tears. 
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]R 16 . 

twenty-one years, -ftljiy’ jlsMie of his 

.-AiicLiss lawfully boafoUen, living at III 

CAHLLEfs, the said .7«//w his executors, 

and assigns, as tlicrein nientlonod; and as t<i all liis 
said boini-debts, and all monies to be due and ov^ing 
to him thereon, in tn^t as to the interest thereof, to 
his wife, for her litc, for her separate U‘<e, See .; and 
from and afu*r her decease, in case there should be 
such failure of his issue as {jforesaid, in trust for his 
nephew Jiofnil Canhs^^ the son of John Curt'" 

The Testator luul twt.> f)rothers, npined John and 

/• 

Thuma.u both named in the wil\y*ind v\ ho both sur¬ 
vived him *, and the\ hyd each a son called Hobart / but 
the Testator never had any brother named ./oArp4, and 
no other nephew named Robert be-^idcs his two ne¬ 
phews, the sojis of John and I'homaa. 

No elaim was made within the five years aftet 
the Testator’s death, by John /hVo/giA //, in r/'speet 
of the legacy of £."500; nor, al.hough the ''fruslee!?. 
named in the will (sad caused advertisements to lie 
published, and all due enquiries to be made, were 
they c\er able to v»btain any’ information respect¬ 
ing him. 

A 

•» 

The liill filed by Robert Curch ss, the son of John. 
stating the above faces, and ekargingthat (he other Ro-> 
herti the son of Thomo'^j was scarcely ever seen or 
spoken of by the Testator; and that the Defendants 
knew, or bcHtned, or had reason to believe, that the 
PlaiutiCT was the person meant by the Testator to take 
the moiety of the Ji’bOO, in detault of Billingslet/s 
tlaiming within five years, prayed a Declaration to 
that elFect j and that the name of Joseph was inserted 
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w 

III that clauHii Ilf by tnibiake, iiibleiid of the 

Hiiiue of . I * 

I, * / 

The Dofbndaritj Itobcrt Cur<Jns, the ^on of Tho- 
uias^ by hib AribHer, subnnttedj Whether it did not 
ajipcur from the construction of the other parts of the 
A^ill, that the name was inserted by mistake fojp, 

his, the Defendant’s fattier, Thomas, not for John, 
and th<» Defendant himself ni'^aut b} tlie description of 
the Testator’s nephew, Jiohirt tlie son of Jouph. 


3SIG. 
Caiu I css 

C Vlil £,I HS. 


Evidence was entered into on both sides • that for 
the Plaintitr tending to shew tluvt he was, for man) 
years previous lE\^lhe death of the TcHtafor, in habits 
of couhtant and unreserved iiitimacy and friemiship 
with, and treated by him as the olpect of his gre*ite'«t 
regard and aflt‘ction, wliile tlie Defendant lived at a 
distance, and was almost unknown to him, so much o, 
that it was doiihtful if the Testator* knew that lii^ 
brother Thomns had a son of that name; whi'e the 
<Ieposition‘‘ for the Defendant went no farther than to 
-•tate tlie circumstance of Ins having been once intro¬ 
duced to the ’?\vtator, many 5ears befoPe, as one of 
his, tlie Testator\ nephew-., wiien the 'Tebtator ‘.hook 
hands with him, and few dayspftcrwards expressed 
to the Deponent his -satisfaction in hav ing met him, 
aihliiig -onie words in commeydatioii of liis appearance 
and manner. 


Sii S. JlomWj/ViTxA RouptUy for the Plaintitf, 

Insisted outlie admissibility of lh<‘ evidence, on the 
groiind of a latent ambiguity in the Will, and that, if 
admissible, its efiect wab to ^liew that the Testator had 
no personal kiunvledgc of the Defendant, beyond the 
mere occurrence of a cubua) introduction to liim, and 
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that he therefore could not to be indi¬ 
vidually an object df the Testatd|iJ(| \ while t|||^ 

Plaintiff, on the^ other hand, Was atwajPVi^rdcd hf 
him with affection, ajnd had, aceordinglyi ptet ions be** 
nefits conferred upon him by the same Will, the De¬ 
fendant not being once mentioned. 

Sir Arthur and Girdfestone, for the De¬ 

fendant, 

Contended, that the very circumstance of the Plaia^ 
tiff having been previously mentioned in the Will by 
his right name and description, was J-n Javoiir of the 
Defendant, it being fairly to be inforred that the Tes¬ 
tator could not have intended the same person when 
he used a description which was, in fact, inapplicable 
to either. They further insisted, that the ambiguity 
was not latent, but on the face of the Will, which 
must, tlicrefore, be construed, without resorting to any 
evidence to explain it. 

Bell and Palmer^ for the residuary JLegatee 

Upon the face of the Will, the Defendant appeals 
to be the person inteinded, wbili the evidence is all in 
favour of the Plaintiff. Supposing the evidence to be 
admissible, therefore, it leaves the intention still as 
doubtful as it 6nds it. The devise is, consequently, 
void for uncertainty.— Thoma^v. Thomas, (a). No ex¬ 
planation of a latent ambiguity can be allowed to pre¬ 
vail, unless the evidence be such as to render it per¬ 
fectly plpn and conclusive. Doti^^ett v. Sweet {b), 
JDtl Mari’ V. Pohello (c). 

(a) 6 Durnf, and East. (c) 3 Bro. 446. 1 Ves, 

<57 J. J, 412 , And see Andrews 

{tii) Amb, 17a. t. Hobson^ 1 Cox, 4^5. 
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Sir S. 

> The l^ntu totally out 
only possible Aoubt is. Whether it is sufficiently clear 
that the Testator intended the Plaintiff by this descrip- 
fioii, or whether the Devise is void for uncertainty ? 
The Testator has, in other parts of his Will, given 
different interests in his property to his nephew /fo- 
bert / and it is not supposed that, where he has so 
givctti, Jie intended any body but the Plaintiflf by that 
description. 


rl 


of/th«/tjuestion. The 


1816. 


Carsccss 

• t*. 

C/AKFIiESg. 


T/te Mastlr qfibe Rolls. 

Why did notth^JCtefendant claim the properly given 
to the Testator’s nephew JRobert, generally, as well as 
that which is the object of this suit ? The case 
admits of some doubt, but it lies entirely between the 
Plaintiff and the residuary Legatee., 


Th( Mastlh of thv Rolls. 

» , • 13. 

In the cases nliich have been cited, the name be¬ 
longed to one, and th^e superadded description to the 
other, of the cJaiinant'.. In the present case, the name 
belongs to both ; and the superadded description is 
equally inapplicable to either. That there were two 
nepliews of this Testator, both named Hobert, and 
neither the son of Jos^cp/i, are facts dihors the Will, 
therefore constituting a latent ambiguity. The evi¬ 
dence, which must, consequently, be admitted to explain 
the Will, shews that the Testator was intimately ac¬ 
quainted with the one, and little known to the other; 
so little^ indeed, that it does not appear he knew him 
by name. The presumption, therefore, is, that the 
Testator intended that nephew whom he knew best, 
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1S!6. 

(’aKJ LtS-s 


i. 


CARLLrSS. 


and witli wlic^se name it #M*t he was ac¬ 
quainted. Supiiosif»£», iuacciirajl|[!^ 

(h*vciMption shouvd i^e taken, thet^^i’e, to 

Plaintiff, the Testator has not ahva}$ i{3^ic'd to him 
the same dose iption, but liab soiuetimes called him his 
nephew Robert^ j^enerall) ; and hoinetimesj rip:htl), 
Rohtrl^ the son of iiis brother Jo/m ; and thence it is 
arjiTned, that, as it is plain he knew the PJamtiff bj hift 
i*i£;ht description, so il cannot be imagined that he in- 
'^erteda nrong description, luteiiding it shoidd ajiply to < 
him. But it must he obser\ ed,that llie chiini ofthe Pladtt- 
tiff to the piopert) gi\en h) the general desciiption of 
the Testatoi’s nephew, Ri)/)f) A, is not dejjpted, aUhoi)£»h 
it I-, in words, c»C(ii{dl\ ambiguous^with this which is 
disputed. This aimmnts to an admission, on the part 
of the Difeudant, to the full extent of what the Plain¬ 
tiff would establish In iiis evidence. Then, it is not 
pietonded that the Testator could have meant anv hod) 
but one of his two brothers, Jo/m and T/towas^ by the 
description o[Jos(p/i Cnniess ; nor can it be supposed 
that ho was, iii fact, ignorant of the names of his bio- 
thers. It was, theiefoie, a mere slip ot the [icn , and 
then, what name did he intend to'wiite ? l\ot 77/0- 
??///' ; for then it must ha\e been brought immedialidy 
to his inind that he diad two udpliews of the name of 
Rohetf^ to one of whom he had alrcad) gi\on as the 
son and the nec /seitv ofdimngiiishing between 

them would, in that rase, have induced him to de- 
“cribc the olhei accuiately. ,If he had oiilj one of his 
nepliew- in his* miml dining the whole time that he was 
making Iiis Will, it is natural to conceive that hucli a 
mistake miglit have been made by mere inattention; 
but, as actual ignorance is out of tlic cpie&tion, such a 
mistake would not be recoiu ileablc with the supposi¬ 
tion that the Testator at all thought of his ot/n r ne¬ 
phew Mobetty so ab to bring into hife mind the necessity 
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of markini* zii>^i0k <wo ho intondctl. Duiuig' Ihe 

time that hei'f^l his Aereforo, he forgot, 

0 indoo^ Ipvoi- knew), that le ^ad any nephew 
called y?o6orf** fe^bidos the Plaintiff. 


IK 16 . 


C UifeLtbS 


• r. 

Carljuess* 


Another point was raised in the cause, as to the 
pa\inciit of interest uj)oii the le<,^ary of CjOO, gi^en 
over in case the same should not be claimed by Bi/- 
wilhin five years from the death of the Tes¬ 
tator; and it was conlondc’d by the residuary Eegatoe 
that no interest whate^or was payable in respect of that 
legacy. But his Honor held that ll»e words “with¬ 
out interest rft ,if ^^-esaid,” were only hiteiuh'd so as to 
gi^e no retrospective interest for the peiiod of the five 
\ears, 'which weie given fin ;/ to make his 

cl.nm to the legacy, and tint nilerest was payable 
from tlie evpiiation of those live >ears, when the 
legacy became due. • 


Marfh 30, 

PAlUan BST r. T^OWTEN. Jjjn/2, 

May 1G. 


¥J^1LJA4M Diuufi^ the Plaintiff in the R a purcln- 

' ¥ original suit, being seised for life of the ad- &er, uiidci a dc- 

^owfeon of and JVaf JInning fields ip EniiC.r, crec, of the tmt 

* jneseiitaiiou to 


a living of whi( h J. is seized foi life of the advowson, aftenvaids takes, 
a conveyance fioin ,f, of t*u» second ptesentrifiou to the same fning, 
and selJf. the first presentation to ibe present incumbent. 

To a bill by to set aside this transaction on the ground of fraud, 
praying a discovery, B. puts in an answer, refusing to make the dis¬ 
covery reciuiicd, as tending to buftject him to forfeiture on account of 
dmony. 

B, having afterwaids died, the suit is levivcd against his executor, 
who is held entitled to tlac same protectiou that was claimed by B. 
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IhlO. 

Parkiiursi 

V * 

Lohtfn, 


moitgaged tht| same to Ca* 

bunkers, for sccurihg to them 

advances, and ejt^cotited a deed-pdfl, «|wl|^ising tlio^ 
to sell the advowson, in case of non-paj^meiit Tbt^ 
mortgagees, afterwards, being unable to sell the ad- 
\owson, filed a bill, and obtained, by consent, a de¬ 
cree for tile sale of the next presentalmn, which was 
twice put up to sale accoidiiigly, and bought in foi the 
PiaintiflT, DamcL 


At last, on the *-2 )th ot Ftbruarj/^ 17%, the pie^eo- 
tationwasd thud time pul up to ‘^ale midei the de- 

ciee, when houtoii who had acted he PlaintilV 

r 

DcoiieCf sobcitoi in the conduct of the cause, and was, 
as the lull alUoed. geiicially employed by him as Ins 
attorney m all his otlu i tiansactious, became the pui- 
chaser loi i 1,100 AwJurn following, /.Uu/cw paid otV 
the inoitgdgf ii’oney, ami had a convi^yancc made to a 
trnsu c ioi himself, of tht aid prcHcntation and, in 
the conrsf < i the next month the plaintiH ( \fcnted to 
/ ra/tff a cornt value ot t'l vt*»;;</ pies4 ni.ition to 
t!>t ‘'llaf ilVIllJi 


'Tiu Bill prOt<idfd lo ^taU' that, in Jult/ 1/90, 
(At .tn soiil the lust pp s^-nation lot £8000, ol uhuh 
i^t^t'O was paid to him at On tmu of sale, and the 
remaining ftiOt'O se/nie'd f)\ bond, p.iyabh, one half, 
on the induction, and the other half within j»i\ months 
after the induction ol the pui^jlinhii to the said living , 
that on the i?jth of Dtdmbn. }%0, the then incum¬ 
bent died, and ihal thcieupi the piiribasei was in¬ 
ducted, and paid liis puicliase-nionev according to tlie 
leiior of the bond and then chaiging that the pur- 
t base made b) I^otiUn was as agent tor, and on ac¬ 
count of, the PiaiiitiJj that the conveyance afterwaid* 
execute d to him of the said piesentation, and also that 
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to the|fiann^ living, were 
for rjonoy in which the 
Pikiintiff indebted to hidi; and that the sub- 

i^iequent sal^fe ' Was at a considerable uiidervabie, and 
known to be so by the defendant; insisted that he 
ought to be considered as having purchased only for 
the plaintiff’s benefit; or, if otherwise, that the pur¬ 
chase should be held to be void, having been made 
contrary to his professional duty as the Plaintiff’s 
solicitor; and therefore prayed a (l<;claration accord¬ 
ingly, and that it might be referred to the Master to 
ascertain the value of the presentation at the time of 
the sale theieof ,to the present 'incumbent, and the 
Detcndant be decreed to paj lo the Plaintiff the 
amount thereof, after deducting what was due to him 
on account, together «ith the i:4,*10U, paid by him 
as the purchase-money f<»r the said presentation. 

• 

howten^ by his answer, denied'agency, and alleged 
that the conveyance made to him of the said prCvsen- 
tation was an absolute conveyance ; then, admitting 
that he had RoJd^the presentation for i^tiOOO, he in¬ 
sisted, by way of dcminTer, that, as to so mucli of the 
bill as sought any dis^o\ery as to any alleged sale of 
the said presentation, or when oi* to whom the same 
was sold, or any matter or thing relative thtycto (ex¬ 
cept as to the sum for which the same was sold as 
aforesaid) he was not bound to answer ; forasmuch a» 
Iht^ bill soug'ht tq. char||e him with a simoniaca! con¬ 
tract, in rr. pect whereof (if any were made) he, the 
Defendant, might be subject to divers pains and pe¬ 
nalties («). 


of the sccot^b' 
Jbteilded 



ion 

rities 


1816. 

P4RICU0RST 

V. 

Lowrnx. 


The Defendant JLowien died after putting in thk 
{a) See &tat. 31 £liz. c. 6« 
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J 816 . 

PAitKirnitsT 

V. 

Lowten, 


Answer, and ^ bill oi 
afterwards filed,^l>y pbe 
taken the b»‘nem tli 
Executor, chargii 
formation of the circumstances attending^ the transac* 
tioiis in the Bill inoutioued, and requiring from him a 
discovery, together with a production of all hooks and 
papers in his possession or power, in any manner re¬ 
lating then'to. To this Bill an Answer was put in by 
the Executor, in which, atter stating all the circum- ^ 
stances within his ow u knowledge, or of whicli he nkd 
he,en informed, relative to the transactions inquired 
into, he said that he had found, jpnctiJg the |}apers 
of the deceased, several letters, and drafts of letters, 
and an agreement in waiting, which, he believed, were 
the whole of the papers in his possession relative to 
the sale of the first presentation,, and which he staled 
that he was ready to produce as the Court might 
direct 3 and then, in Answer to the general Interro¬ 
gatory in the Bill, lie admitted that he had divers 
books and papers of the deceased in his posses¬ 
sion, relating to the said matters, of which he set 
forth a schedule, and .submitted to produce the same, 
saving all just exceptions, as the Court should di¬ 
rect. 

Upon the coming in of this Answer, the Plaintiffs 
applied before the Vke-VhamcUor for an inspection 
of all the Papers, &c. in the custody of the De¬ 
fendant and Executor, when tl^e Defendant objected to 
the production of certain of thoj|p papers, relating to 
the sale of the Presentation, upon the ground that 
they contained evidence of a simoniacal contract; and, 
upon his Affidavit, which was filed in consequence of 
an intimation from the Vice-Chancellor^ that in none 
of the Papers so objected to be produced, it appeared. 


■ Ueviv«^i|i 



Assigne 
e Insolvent ActCf 


ment was 
“S'inst Xi "'' 



ig him with knowieage and in- 
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either that the Prh-sentation was 

^^,Jbr ''i@^0, but that ft aoteared to have 

fcii' soldi‘;&ithat sum only, hi^ Minor refused the. 
Motion as I© Pap^s specified, granting it as to 
the rest of the Papers admitted to be in the De¬ 
fendant’s custody. 


1816 . 

Paukiiurst 

V. 

LoWTEJf. 


The Plaintiffs did not think proper to draw up the 
Order containing this exception; but, on the 26tb of 
^unCy 1815, renewed the application before the Xord June ^6. 
Ckdftcellory who, on tlm 15th of December following, December \b. 
made the following Order 


“ TWt the defeiKl^.nt Thomas I^owien do, on or be¬ 
fore the 20th of March next, produce upon oath, and 
leave in the bands of his clerk in Court, all Deeds, 
Books, Papers, and Writings, mentioned in the Sche¬ 
dules to the AnswerSof lhe^detendamt Thomas howtaiy 
deceased, and of him the present* defendant Tf^omas 
Towkriy but with liberty to the said Defi?ndant to make 
such cjfceptions in his Affidavit, and in such terms as 
he may be advised to make, in order to avail himself of 
such reservation as to all just exceptions as is men¬ 
tioned in his Answer, with liberty for the Plaintiffs, 
their Clerk in Court,*Agent, or *So}icitor, to inspect 
such Deetis, Books, Papers, and Writings, and take 
Copies or Extracts thereof, a5#thejr shall be advised at 
their own expense; and, after such production, the 
Plaintiffs are tp be at liberty to make such application 
to the Court respecting the same, if they shall be ad- 
vised that the same is insufiicient, as they niavbe 
advised to make.” 


In pursuance of this Order, the Defendant left with 
his clerk in Court certain papers, &c. accompanied by 
an affidavit, stating that they were all the deeds, 
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181 C. 

Paekhurst 
». '' 
Lowten. 




le schedules 


lM>oks, papers! and^ writings, met 
to his answeA anil that of th<? d«<s©i 
V except as themii^^er mentioned ; ai&lP Ihc aiYi( 
then went on to state, that-the several papers com¬ 
prised in the schedule thereto, being part of the pa¬ 
pers, &c. mentioned in the aforesaid schedtiles, re¬ 
lated to the sale of the Presentation in the pleadings 
mentioned, as to which the late Defendant, by his 
answer, submitted that he ought not to be called upon 
to answer, forasmuch as the bill sought to charge him 
W'ith a simoniacal contract; that, in case the alleged 
sale w ere to be declared to have been simoniacal, the 
said presentation would lapse, and the Deponent, who 
was tlicn entitled to the next Presentation, as in the 
pleadings mentioned, anight thereby be subjected to a 
forfeiture, or to a loss in the nature of forfeiture; 
therefore submitting that be ought to be protected 
from producing tjie said papers, &c. inasmuch as the 
discovery would lead to, and might be used by the 
Plaintiifs in and towards, the proof of such simoniacal 
contract; and also, inasmuch as the Plaintiffs had no 
right to insist on such discovery ; and that, as the 
Court would not have compelled the late Deh'iidant 
to make such production or discovery as aforesaid, he, 
the Deponent, as Executor alid Devisee of the said 
late Defendant, was in all respects entitled to the 
same protection.” § • 


This affidavit was filed on«ihe SOth of Alarchy 1816, 
and the Plaintiffs now moved that the Defendant 
might, within a week, leave with Ms clerk in Court 
the several deeds, books, papers, documents, and 
writings, mentioned in the schedule to his answer, 
which were set forth in the schedule to Ms said affi¬ 
davit, with liberty to the Plaintifis, their Clerk in 
Court, Agent, or Solicitor, to inspect and take Copies. 
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Btiff md ^idej^aiiom^ in sup- 

’ The pr€(i^iioii clmnfied in this instance is ih the na¬ 
ture of a mere personal protection of the Defendant 
from tlie forfei^ture to which his discovery would ren¬ 
der him liable, and cannot extend to his representatives. 
The executor can sustain no inju^ in such a case the 
present, unless it be the possible injury of the CJrmVn 
presenting a younger life to the vacant benefice, to the 
prejudice of the next presentation. But this is, at the 
most, a remote and consequential injury. That to 
which the rule only applies is‘Hitect and immediate. 
But could the late alefendant have claimed this pro¬ 
tection ? He was a mere trustee for Dmiid ,• and, as 
such, the rule would not have applied to him. As a 
trustee, he must be taken, negatively at least, to have 
contracted to do nothing that might prevent the trust 
from being carried into execution.* But his refusal to 
answer was in itself a breach of trust. At most, 
he was only in the situation of an over-paid mort¬ 
gagee ; and neither he, nor his personal repj’esentativc, 
could have the slightest shadow of interest to oppose 
to the demands of the jireseiit Plaintiff*. 


mr 


1816 . 


PARKIItniST 

V 

LoWtEK, 


In this view of the case, it is not necessary to con- 
sidqjf whether the transaction ft^as, or was not, in itself, 
of such a nature as amounts to a simoniacal contract. 

Sir Arthur Piggott, Wetherell^Vind Spence, for the 
Defendant, the executor. < 

If the right to a discovery in this Court were un¬ 
limited, the application must succeed. But there is 
no rule of equity by virtue of which it can be pre- 
Von. I. 2D 


i 



SOS 

tsifi. 

Park,hukst 

V ' 

LoWTRy, 


CASES IN CHANCE ar. 

tended that any su^li right exists||pd P®****®® who arr- 
unable to slieWi' thdi they are entitled 4 discovery 
(ilimde will obt^n 4® assistance here. 4|i the preaipt' 
case, in order to establish his right to a discovery from 
this defendant, tlie Plaintiff must shew that the agree¬ 
ment of which he seeks the discover/ was not simo- 
niacal. But the whole transaction, as charged by the 
bill and not denied by the answer, evidently amounts 
to simony. There can be no question, therefore, as to 
the right of the Defendant to the original bill to pro¬ 
tect himself from this dicovery ; and, whatever right 
he possessed, the same must extend to his representa¬ 
tive, since this is not <4n original suit against tliat re¬ 
presentative, but the former suit revived, as to which 
he must stand precisely in the situation of the de¬ 
ceased. But, were it otherwise, there can be no pre¬ 
tence for saying that the avoidance of this presen¬ 
tation would not sufficient to constitute a 

forfeiture of interest, within the meaning of the rule 
which allows a Defendant to protect himself from dis¬ 
covery upon the ground of forfeiture. It is not for 
the other party to say, if the presentation were 
avoided, you might be but where you were before, 
or even by possibility in a better situation than you 
are already; it is no'less a forfefiture of that which you 
actually have. It is an alteration of tenure, affecting 
the possessor just as much as a change of lives on an 
estate held pur autre vie, or the substitution of a new 
tenant for life to the prejudice of the immediate re¬ 
mainder-man. 

The papers of the deceased are an absolute properly 
in the hands of his executor, as in the case of Jbord 
Chesie^eld’s letters ; besides which, the executor has 
a duty to perform in protecting the character of his 
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which 1 


titutee & 


spec^ 


of right, of which 


, taken cogi.izajtee in giving an 

lipdictinent^i* a libel on the dea^ (a/ > 

Sir Sa^uel^ in reply, 


There is no each rule as that a party may protect him¬ 
self from making a discovery on the grotind that the dis¬ 
closure sought would affect his character. Civil rights 
are not to be defeated by withholding papers, the pro¬ 
duction of which is necessary to their establishment, 
iMi so frivolous a pretext. The production cannot be 
refused, unless upoi\ashewing that the party who resists 
is liable to sustain some penalty or forfeiture in the na¬ 
ture of a penalty, as the consequence of producing them. 


J 816- 

Pa RRanasr 
Lowxkn. 


The single question, therefore, is, whether the pre¬ 
sent defendant would in his own person, be rendered 
subject to a penalty by the production of these papers. 
If the contract did not a'mount ,to simony within the 
statute, it is clear there could be no forfeiture. If it 
did amount to simony, still how can the avoidance be 
ebnsidered in the light of a forfeiture with respect to 
this defendant ? A pecuniary loss is not to be con¬ 
founded with a penalty; and a mere possibility of 
such loss can never be sustainefji as a reason for re¬ 
fusing a discovery on the ground of its subjecting to a 
penalty. Upon such a principle as this, no discovery 
would ever be made that could, or might by pos¬ 
sibility, be in any shap^ prejudicial to the Defendant 
called upon to make it (6). 


(u) See 5 iiisp, 1^5* The indiettneut can be supported 
case De hibellisfamosu. are fully explained. 

But see also Hex v. Top- (fr) See Fane r, Atke, 
ham, 4 T. R. 126, where the 1 Etj. ca, ab, 77. pi, 15. 

grounds upon which such an 

SD 2 
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1816 . 



Paukiiurst 

' V, 

TjOWtem. 


T/ie Lord Chancellor. 

Since it appeai';^ t^iat a considerable «^^culty ina^ 
arise upon the form of the objection, as twiken by this 
answer, I must defer pronouncing ruyjudgmert till after 
I shall have had an opportunity of examining the 
pleadings. The bill alleges that the contract was shno- 
niacal, and then it represents tliat howten was not 
a pureliaser for his own benefit, but in trust to sell 
for the benefit of another, a clergy mail, who has since 
taken the advantage of the Insolvent Act, and vrhose 
assignees are the present Plaintiffs. The case is one 
which deserves a vory. considerable degree of at¬ 
tention, for this reason, that, since It has been held 
that an advowson conslijutes assets for the payment of 
debts, that decuion puts the question,on an entirely 
new ground—whotlier a trustee in whom the advow ¬ 
son is vesteil for the payment of debts can protect him¬ 
self from discovery as to a sale in execution of his 
trust, upon tlie ground of simony in the contract. 
The next question is, whetlier, supposing that Lowlen 
had protected himself by his answer from making the 
discovery sought, that protection can'be held to extend 
lo his representatives; and this last question will 
depend very much Kpon the form of the pleadings. 
Upon the question of character, I hold that, supposing 
a rtfan to Ve liable to penalty or forfeiture provided he 
is sued within a limited time, and that the suit is not 
commenced till after the ]imi({W>ioii expired, he is bound 
to answer fully, notwithstanding his answer may tend 
to cast a very great degree of reflection upon his 
character and conduct. On the other point my opi¬ 
nion is, that there is a very wide distinction between 
penalty, or forfeiture in the nature of penalty, and loss, 
especiaUy loss in respect of interest only. 
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% 

The Bill $eeks to have it declared by the Court that 


lAfU'icn was a Trustee for the Plaintiff, as to the 
presentation sold by him, and to have an account ac¬ 
cordingly rendered of the money arising from that 
sale; and it stales a transaction, which, as it is there 
represented to have taken place, clearly amounts to a 
simoniucal transaction. When it is considered how 
solemnly the law has guarded against all transactions 
of this species, we ought not to lake for granted all 
the facts charged in a Bill so framed. However, in his 
Answer, Lowten does not deny the simony, but, on the 
contrary, insists that ho is not bound to make the dis¬ 
covery sought, upon the ground of the forfeiture at¬ 
tached to a simoniacal contract; and there is no doubt 
that, if the contract -were really simoniacal, ho could 
not be compelled to make the discovery* Then comes 
the question, Whether the transaction was or Tvas not 
simoniacal ; and, if it were such as it is represented to 
have been, that queation roust be answered in the 
affirmative ; and so, in the absence of all proof to the 
contrary, it must tliereforc bg taken to liave been upon 
the Defendants Answer. ^ 


1816 . 


PA&KUUASt 

V. 

Lowtesi. 


May 16 . 


However, Loii:l(/t died, aujJ a bill of Revivor and 
Supplement was filed against his reprc-sCntatives ; to 
which bill his Executor |ias put in an answer, stating 
that he in willing to produce all books and paper-*, &c., 
“ saving juat exceptionsby which saving it it» evi¬ 
dent that he means to shelter himself from making any 
discovery which may render him liable to forfeiture. 
But then it is said that he, as Executor, can be liable 
to no forfeiture by making the discovery sought; and 
the answer to that is, that he is entitled to the next Pro-, 
-mentation, which was also purchased by Xoa'fcw, and 

3 
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1816. that an avoidance ty the presenf^iimttliieftt would 
„ consequently affect his interest in that nA Presents* > 

“ tion, since it would thereby fall to the Crown to pre^^ 

Lowtkn# sent for this turn, and the Crown may substitute a 

younger and better life in the room that by which 
the avoidance is made. 

Thus it is shewn that the Executor has an interest 
in endeavouring to protect himself from the conse¬ 
quences of the discovery ; and, with regard to the only 
question that remains, which is, Whether the interest 
is of such a nature as to afford him that ground of 
protection, I am, upon the whole, of opinion that he is 
entitled so to protect himself. 


Rolls. WHITFIELD v. CLEMMENT, 

May 31. 

Testatrix be- J^ANIEL PEAKOf by his Will, bequeathed 
queat 6 dll her gjj |,j 5 Slepkm, his 

to Trustees in executors, Sic. charged with certain payments 

trust toselJ,and ^^®**®®“** died‘in the life-time of the Tes- 

out of the pro- whereby the lirquest became lapsed; and, on 
duce to pay all tlie death of the Testator,*^^his tive infant graiid- 
debls; and in children, the children of another son, also deceased, be- 
the next place came entitled to his personal estate, as in the cuse of 
topaytoASWL intestacy; notwithstanding which, MUzuheih Peake, 

The Testatrix Widow Of btephm^ took possession of the same 
owed only 120/. 

to A. upon bond. But the Court decreed payment of the whole 
300/. 
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without ad>|inis|^^n. Qn the|. eldest grandson’s 
coming of, a suit was irtstitutad, ^|i»ch was after- 
Wrds cpinj^nmised j JEHzqibcth iJ^eakt^ the widow, ***^^JJ/®*' 
agreei ng to pay to thp grand-children a picsce, for 
their shares of the property, in consideration of their 
releasing her from all claims in respect thereof; and 
such release was accordingly executed by foiir of tlie 
five. The fifth, (the Plaintiff in the present suit), at 
this time, lived with, and was maintained by, the said 
Elizabeth Peake^ who, upon her coming of age, pre¬ 
vailed upon her to execute a similar release, in con¬ 
sideration of £180, alleged to have been laid out and 
expended by PfoAf, irl such maintenance; 

and of the further, sum of £IS0, (making together 
ESOO), which last sum of £120 was secured to her by 
the b<»nd of the said Etizuhelh Peake, and juade 
payable %¥ithin three months after the death «.*f the 
obligor. . • 

C? • 

This transaction look place in 1789; and in 1808 
Elizabeth Peake made her will, by which she gave and 
bequeathed to the defendants, Ckmment ?^nd another, 
all her personal estate, in trust to soil, and out of the 
produce thereof to pay ail hbr debts; and, in the next 
place, to pay to the i^laintiff “ Oie sum of £300, due 
on a certain bond entered into by me to^ my said 
niece, with the interest due Ihereon from tlie time of 
executing the sameand she thereby moreover be¬ 
queathed to the Plaintii^ a legacy of £50, to be paid 
within six months after her death. 

The Bill prayed an account and payment of the 
legacy or sum of £300, with interest from the date 
of the bond; and also of the £50, witli interest from 
the end of six months after the death of the Tes¬ 
tatrix. 
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1816. The Defendants^ on the otUei*:;^|id) admitting the 

Plaintiff to be bntiUed to the ^^50 lega^^ eontenjM 
III rriEt-B Test^rif;, by her will, stated the £300 to be 

Ci.EMME.\T!. due on the bond, whereas only ^120 was in fact due 
thereon, the Plaintiff was, injustice and equity, en¬ 
titled only to the £1^, with interest from the time of 
the execution thereof (a). 

The Masteh o£ the Rolls 

' 'iv*' ‘ 

Was of opinion that, as the Testatrix had pre¬ 
viously directed her Trustees to pay afi her debts, the 
direction to them to pay this sum,'merely as a debt, 
would have been nugatory ; and that this was a strong 
indication of the intention that the Plaintiff should, at 
all events, have the sum given, as a legacy, whether it 
should be actually due on the bond or not. That the 
Testatrix was probably mistaken as to the real amount 
of the sum due upon the bond, but that should not 
operate to controul the extent of the provision de¬ 
signed for her niece ; and if it were not meant that she, 
shpuld take it absolutely to that extent, it was alto¬ 
gether unnecessary to have mentioned the debt at all; 
whereas, if she intended the £'300 as a certain provi¬ 
sion, then the whole tvill would nave its due operation. 
And that this was agreeable to the maxim of the civil 
law^ fahtf*‘<it monstraiwnb h gatum non pcriini(b)} in 

(«) The reporter did uol le^faudo Tttio cc7ilum 

hear tlio arguments of conn- ry;/® ipu debet^ valeret lega- 
scl in this case, turn, etiamsi ’I'itio nihil de* 

{by tiiHt. Jib. 2. tit. 20. beret; quia sic spudficil de- 
!». 30. “■ Si quis Titio tega- terminationo res rellcta.’* 

verity quod : ipse debcl; si Ilopp. Coann. ad locum. 
nihil debeat, inutile est le- Et vide, lib. 2. tit. 20. s. 14. 
gatum. Cum e contrario, si Si debitor creditori suo, 
t citam qusmtltatem adjecis- quod debety legaverit, iuotilo 



405 


casks 13^ CHAi^CEEY. 

conforiiiity to had been fceld that, where a I8l<i. 

Testator has^Wen a certaih sain, as a debt due to the 
person to whom he gives it, the 4ircuni5tar.ce that he W^itriSxa 
does not owe to t!»at person so much as he has given, CtEMMExx. 
shall not invalidate the bequest (a). 

cst iegatum, si n/Mplus est turn. Redimdat autem major 
in legato, quam in debito.” utilitas vel rcdiom quantita- 
“ Quotiescunque ergq,*^ tcI qualitatis,” &C. 
says the Coranieulary, ‘‘ iiU& («) Vide IVilliams v. Wil-- 
raiiom major utilitas redun~ Hams, Bro. 87. Milmrv. 
iiat in Creditorem, totks sub• Milner, 1 Ves. 106. Swinb. 

^istit dcbitiim Creditori legu^ part 7f c. 5. s. 18. 


BURNETT V. ANDERSON and Others. 

T he Plaintiff was a wharfinger, gnd by hjs 
Bill called upon the Defendants to interplead 
as to certain goods, which, on the 17tli of Afcyr, 
had been landed at his wlmrf, in the name of JLaw. 
It was alleged that the Defendant y/«t?erso«^claimed, 
as the purchaser from IdtXiC, in the course of liusiness; 
Lacc having, on tlie 17 th of A/oy, given a valuable 
consideralitm for the goi^s to Bo^h, French, and Co. 

The Defendant Callaghan had sold the goods to 
Bogie, French, and Co. who, on the 17th of May, pre¬ 
viously, (us it w^as alleged), to the complete delivery 
of the goods, had become Bankrupt; and Callaghan 
claimed as an unpaid vendor, entitled to stop in transitu. 


June 27. 

• 

Plaiutiir hav¬ 
ing parted with 
the property, 
cannot sustain 
an interpleading 
bill against dif> 
ferent claim¬ 
ants, upon an 
undertaking to 
pay over the va¬ 
lue to the pari}' 
entitled- 
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Anderson. 


VMBm IN CftAKCimy* 

The defendant ^ as the ^ 3 A 8 Sfirne#hnder the 

commission ag;aiOst Bogfe^ Frtncky and Go. contended, 
first, as ag^ainst Va^ag^m, that there had been a com¬ 
plete delivery on the 17th, so as to vest the property 
in the bankrupts and preclude a stoppage in tmnsitu t 
and, as against jindermn, that, on the 17th of d/cy, 
previously to the delivery of the goods to Tmw, Bogle, 
French, and Co. had notonoasly committed acts of 
bankruptcy, and had become insolvent; and that the 
goods in question had been delivered to JLaw, either 
after, and with notice of, those circumstances; or by¬ 
way of fraudulent preference, and in contemplation 
of bankruptcy. 

Anderson had brought an action, and the others 
threatened it. The Plaintiff stated his inability to 
determine the validity of these oppositely stated claims, 
either in fact or in law. 

t 

The defendant Anderson, by his Answer, stated, that 
the Plaintiff had delivered the goods in question to the 
defendant ,Callaghan, under an indeninity. A inotioii 
was made upon the above circumstances, to restrain 
Anderson from proceeding in his action. 

Against the motion it was contended, that the Plain¬ 
tiff, having parted with the goods, could not comply 
with the condition upon which alone the Court inter¬ 
poses in cases of this naturlj, rig. tlie delivery, in the 
result, of the subject of dispute to the party entitled; 
and, secondly, that the Plaintiff having taken an in¬ 
demnity from one of the parties, had provided for 
himself a remedy against the mischief of conflicting 
claims. It was at least difficult to say that, as to one 
of the parties, there was not collusion. 



CASES IN CHANCEay. 

In anan^4||^' to <ol^6Qtion8, thc^lkcts were relied 
on^ tliat the Defendant had undertaken, and was pre¬ 
pared, to pay the value of the ^oodi iirto Court; that 
(he goods were of a perishable nature; that this course 
was roost advantageous to all the parties interested ; 
and, lastly, that the Plaintiff’s being inderonihed as to 
one of the litigants was no fcason why the Court 
should not procure him an indemnity as against the 
others, who were harassing him; the question of eol- 
lusion being concluded by the Affidavit annexed to, 
the Bill («}• 

Rose, in support of the motion. * 

Sir S. Romilfi/ and Courtenay* against it. 

N, B.— Callaghan, one of the defendants, was 
resident in Ireland ^to which ^see Stevenson 
V. Anderson. 

The Lord Chancellor 

Refused the motion upon the first point, declaring it 
to be his opinion, that the Plaintiff, having parted with 
the goods, stood no lon*ger in a situation entitling him 
to put the claimants to an interpleader. It was not 
enough to say that, in the result of such a pr^feeding, 
the party entitled might have the value of his pro¬ 
perty; he was entitled to>t specifically. 

(«) Langston c. BoyLton, Anderson, 2 Ves. h Beatnes, 
2 Ves- J. J02. Stevenson r. 407. 


m 

E WIN Err 
V. 

ANUEUsor. 
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June 15. 


Part of the 
Bankrupt's es¬ 
tate having been 
paid into the 
Bai»k in the 
names of three 
Assignees, ono 
of whom had 
sub'^equently 
absconded: Or¬ 
der on the Bank 
to pay the mo¬ 
ney to the 
names of the 
two remaining 
Assignees. 


Ex parte HCNTER and Another, in the Matter of 

BECHER. 

T he Petitioners and another were Assignees of 
the estate and eflecls of tlie Bankrupt; and the 
Petition, supported by Affidavit, stated that they had, 
together with their co-assignec, opened an account at 
the bank of England, and deposited there large suras in 
their joint names, on account of the Bankrupt’s estate; 
that by an Order of the Commissioners, made upon 
auditing the account exhibited' before' them by the 
Petitioners, they, and their Co-assigiice, were di¬ 
rected to pay a dividend of one shilling and ninepence 
in the pound, on the amount of the respective debts 
proved undei; the conimisHion ; that, being desirous of 
complying with this Order, the Petitioners had caused 
enquiries to be made for their Co-assignee, fo procure 
his signature to cheques or orders on the Bank for pay¬ 
ment of the dividends ; and that, in answer to such 
inquiries, they found that he had absconded from the 
country for the purjiose of avoiding his creditors, and 

a ^ 

that a commission of bankrupt had since been awarded 
against kim, founded on an act of bankruptcy committed 
by ^ absconding, to which he had not surrendered. The 
Petition went on to state, that the Petitioners had ap¬ 
plied to the bank to pay cheques and orders signed by 
the Petitioners only, which had been peremptorily re¬ 
fused ; therefore, praying that the Bank of England 
might be directed to pay any cheques or orders sb 
signed, not exceeding the amount of the deposits. 

Sir S. iRamify and in support of the Pe¬ 

tition. 
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Sir A. iljif the Bank, obje/!tecl that payment 

could not safely l3e made, except to all tlie parties in 
whose names the funds were deposited. That it was 
not an application under tHe Statute (/?) for transferring 
stock in the absence of one Trustee, but a mere cash 


1816. 


Ejc parte 
Hunter, iu the 
matter of 
BEciir.a. 


account, as at a bankor^s. 


However, on the authority of the case of Ex parte 
Collins (6), the Eord ChancAlor made the Order, as 
prayed. 


(a) 3G Gpo. 3. c. 90. (b) 2 Cox. 427. 


BRACE 1’. ORMOND. 


Julj/ If. 


A Motion was made, on the part of the Defend- Upon a ro- 
ant, Mari/ Oiinondy “ that the Bank^ of Eng- to the 

land might be ordered to permit an inspection of the 
Ixioks by the solicitor of the said Defendant, for the !,sar> 

purpose ol ascertaining •the time When a certain .sum niake his 
of was purchased in the Navy live per Cents, in Report,) to 

the name of the Testator, Jmus Ormond^ lind the have the evi- 
said Defendant, his wife j and also the time when the deuce of entries 
same, or any part thereof^ was sold out j or that the the Rooks of 
Bank might be ordered to furnish the said Defendant’s Bank of 
solicitor with an extract from their books, containing the 

the information required, it being necessary to lay 


such information before the Master, in order to enable 


to grant his 
certificate, iu 
order to justify 

the Bank in permitting an inspection, rather than compel the parties, 
by his refusal, to file their Bill for a Discovery. 



410 CASES IN CHAKOCRir. 

( 

i8H?. feim to make his ^-eport upon the mattera relhrred 

. . him in the cause.*" 

Bracb 

D.‘ ' < I 

ORjccma. By the decree made fn this cause it was referred icr 
the Master to take an account of the personal estate 
of the Testator^^^me to the hands of the said Be- 
tendant, for whish acooutrt the usual direetions 

were giren. pursuance of this decree, a state 
of facts was laid before the Master, by which it ap¬ 
peared that, on the niarria^ of the Defendant with 
the Testator, and in consideration thereof, a sum of' 
money was invested by the Testator in the purchase of* 
the said £1^000 stock, in the joint names of himself and: 
the Defendant, £\000 (part whereof) she afterwards 
joined with him in selling out, on condition of its being 
re-invested, which had not been done. Upon at¬ 
tending a warrant before the Master on this state of 
facts, the Mastei^reqiiired e\idence to be laid before 
bim from the'books of the Bank, iu order to ascertain 
the times of the investment and sale; in consequence 
of whichl the Deftindant*s solicitor applied for an inspec¬ 
tion of the books, or an extract therefrom ; and was 
inform^ that nd^ information cotdd be given, unless 
upon production of a letter or certificate from the 
Master^ stating that the infoirnation required was ne* 
cessary to be produced before bim. 

I 

ft. ' 

The Affidavit of the Defendant’s solicitor in sup¬ 
port of the Motion wente/on to state that the De¬ 
ponent informed the Master of the result of his appli¬ 
cation at: the Bank, and requested him to give the re¬ 
quired certificate or letter,' which the Master refused 
to give; but inserted in the margin of the state of 
facts, opposite the statement relative to the investment, 
the foUoVring memorandum, in his own hand-writing, 
and with his signature 
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“ TJfis iijvc^itaierit musJt be provijfd ; I suppose this 
luay be done by appi^istg- at the Bank.” 

« • 

The Deponent then renewed his application to the 
Bank, exhibiting this memorandum, but was again 
denied the i|iforjiia|,ion iought, j^hout producing a 
regular certificate to be depofiitecplit.the Bank; and 
the Master, upon this being reported 'to him, again 
Infused the required certificate; The following cor¬ 
respondence then took place between the Deponent 
and the Solicitor to the Bank:— 


« Sin, 


‘‘ June 29,1816. 


We some time since appUqjA to you, for your in¬ 
terference in order to obtain a search at the Bai]|k, for 
the purpose of ascertaining the time when a sum of 
-^2(X)0 was bought into the fire per Gents, in the names 
of Mr. and Mrs. Ormond^ which it bechme necessary 
to ascertain, in order to support a charge canried in 
before the Master. The Master refused to givO atiy 
certificate, but made a memorandum in the margin of 
the draft of the cli&rge, stating that such *an inquiiyr 
was necessary. You afterwards saw the'Master lipoh 
the subject; and we understood • that yon had con¬ 
vinced him that he ought to give the usual certificate. 
The Master, however, still r«tfases to do so^*and ad¬ 
vises us to apply to the Court against the Bank,; and, 
as the proceedings foefor^4.he Master are drawing to a 
close, it is absolutely necessary that something shoulii 
immediately be done- We should, therefore, be obliged 
to you to say wliether you will recommend tlm Bank 
to permit us to make the search, dsni, 

“ To J. 

Solicitor to the Bank of En^hndJ* 


1816. 

Baace 

. V. 

Ormo>vd. 
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4Ji^ 


ISlrt. 

Braci: 

V. 

OrMONJ), 


\ ' “ Julj/'i, JSIU. 

“ Geniit.men, ' 

In answer .to,your letter of lhc28tli oi' JiniCy 1 
be^sy leave to acquaint you, that the Bank of Ijrj^hnd 
is always ready to ajiord evidence from their hook*', in 
all casc^ where evidence is r^ujsite for the pur¬ 
poses of justice; out it is the duty of the Bank not to 
expotje tlie s.tate of property under its suporintendeuce 
to indiscriiuiiuite examination. To avoid all im¬ 
proper diFclosure of accounts kept at the Bank, tin' 
Governors and Directors require, In cases #herc tn i- 
dcnce is wanted to satisfy inquiries in the Court of 
Chancery, that the* Master, before whom the inves¬ 
tigation takes place, should certify that the information 
called for is requisite for the purposb of aiiaweiing the 
inquiries directed by the Court. 1 bcl!e\e all the 
Masters in Clianrcin, except the IVlastei to whom tliis 
cause stands referred, have given the requiMte certi¬ 
ficate when evidence has been called for from the 
Bank; and I think, upon consideration, the pioprn ty 
will be seen of the Bank refusing to permit an iudis- 
crirainate inspection of tlieir books. If the Bank were 
to give the information demanded on every application 
of a professional man, no mairs account at the Bank 
would be secure from impropt*i disclosure. I, there- 
Ibre, conceive it to be niy duty to advi'-e the Bank not 
to give any iiiformatioii of the contents of the Bank 
books in cases birnilar to that stated i« your letter, 
unless the Master lielore wli5ra the investigation takes 
place will send to the Bank a certificate that the 
information sought for is requisite for the pnrpost 
of satisfying the inquiry he is directed by the Court to 
make. 

I atOj Gcnt^c^len> 
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An Affidavit was filed) on the 'part of tho Bank, 
sellings forth the above colrre^pondence, and stating 
that in cases where Masters iu Chanftery had required 
evidence firom the Bank books upon inquiries directed 
by the Court, it had been usual ffir thifetn to sign a 
certificate, stating the particula«|^f the information 
rt*quired; and ibat, upon every q^asiigm of receiving 
such certificate, the information required had been 
supplied by the Bank, and verified by Affidavit of one 
of the Bank clerks. 

iVm^&eld^ in support of the Motion. 

Sir Atthur Pigsfott^ for the Bank of England, 
fwhich, though not a parlj tf) the suit, ronsented to 
appear upon the motion, waving the point of forin,) 

Alleged that the Bank-weie jiorfoQtly willing to 
grant tho insp(*ction requited, upon having the proper 
certificate ; but insisted on the great public inconve¬ 
nience of allowuig such inspection without proper 
authority, and on^tlie neccssit) of the B^nk having, 
in all such cases, a document deposited with them, liy 
which they miglit he enabled to shew that they had not 
at any time suffered an* inspection* to be lUade on light 
or insufficient grounds. 

The liOiiD CuANcnunoR 

S 

Refused the Motion; but said, he thought it was 
quite proper and necessary that the Muster should in 
such cases give his certificate, to be deposited with the 
Bank for their justification, there helng no other alter¬ 
native but the tedious and expensive resource of filing 
a Bill of Discovery j and that, to prevent such an in- 
VoL. I. 2 B 


I SI 6, 

• ilAiici: 

V, 

OilMOSfO. 
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BlU< E 

r. 

Ormom>. 


Ror I 
Jime ] S. 

A Testator 
gives to A, an 
annuity of j[?20 
to be paid out 
of his freehold 
estate at W. for 
his life. He 
gives the rents 
and profits of 
certain houses 
to 13, for her 
life; and ano¬ 
ther house, 
with jCIO a 
year for her 
life, to C.; and 
all the residue 
of his estate 
and effects, af¬ 
ter the death of 
A, B, and C. to 
D. No estate 
for life ill the 
residue passes 
b> implication 
to A. B.and C. 


con\onicnco to tlfe suilois of the Court, he ^pnld 
himself grant a certificate, upon a proper case laiil be¬ 
fore him. ’ ' ^ 




DYER u. DYER. 


^ARK NEWTIl.hy his Will, gave and devised 

•/ wJL aa follows:—“ To my nephew, James Dyer^ JP20 

per to be paid out of my freehold estate at West 

Port^ in the comity of for and during liis lite. 

Also, the hmise I live in, and tho house that luy nephew, 

James lives in, and the house that Surnh UriJIis 

lives in, and my llon'^c in Jf 'est Port, called U afis, I 

give the rents and profits thereof to my niece, Arm 

Di^ery during her lilc. The house that E/habrth R(y» 

nolds lives in, with tlu' ii«e of the brew-houso, &c. 

I give to ti.y servant, Mftry:;orct Byondicay with £^10 

a year, to be paid to her till she dies. And, after 

giving to the said Margant Broadway several specific 

articles of hon^ehold furnitutc, he proceeded as fol- 

l 0 )i/fs :—All the rest of inv estates and chattels of 

% 

what kind and nature soeter, after the death of my 
nephew, Januf JOj/cr^ and rjy niece, Ann Dt/rr, and 
niy servant, Margaret Broadwaiy,, I give to Edmund 
N^tPs children, and Ann Pike's children, to be 
equally divided between them.’' 


Upon the death of .the Te-etator, his nejihew, Jaim s 
Di/er, took out administration with the vuli annexed, 
and by virtue thereof possessed himself of ti»e personaH 
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-t utat^i^haviiig alfM>, as heir at law, entered into the re* 
eeipt of the rents and profits of the real estate^ 

'1^)0 Bill was filed by Am Dj/ef, (tvho was an in¬ 
fant,) for an account of the rents and profits of the 
three houses specifically devised to her, and for a re¬ 
ceiver; also claiming^ an interest ia\tjiile residuary real 
and personal estate, jointly with Jumis Dj/^r and 
Margaret Jiroadlwa^, as heing given to them hy im¬ 
plication during their joint lives, and the life of the 
surviv or, and praying that the same might be ascer¬ 
tained accordingly. 


4li> 


>8i.d»v: 
Dvkr 

V. 

D VER. 


Sir Saiimd RomiUj/^ for the PlanililT, 


Referred to the case of iliMbn v. Simpson^ as re¬ 
ported in Vernon («), where it is said, '‘^fourlMj^^ That 
a devise to BrUIgtt atler the death of the wife, although 
Britigtl was but one of the Iwo co-heirs, would give 
an estate for life to the wife hy implication but he 
was inteiTUpted by the Master of the Rolls, who ashed. 
Whether the true point in that case, which follows im¬ 
mediately aftf*rwardg, dz, that there the •words in 
the will, after the death of the wife, related only to the 
jointure lands devised to Bridget f was not also the 
point in (he present case, and, therefore, directly against 
the Plaintiif, it being there held, that there was no 
estate for lite hy implication? Xnd his Honour after¬ 
wards read a fuller note ofjlho same case in Gilbert {b), 
where it is said, “ As to\he first point, the Court 
seemed pretty clear that the wife took no estate for lite 
by implication, because the implication which shall dis¬ 
inherit an heir at law must be necessary, and here is 
no necessarv implication, though the daughters were 


(а) 2 Vern, 722. der the name of Stinson y, 

(б) Rep. in Eq. 115. un- Hofnh^, 

9ES 
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heirs ; because it may be intended only of those Jands 
which were before expressly devised to the wire for 
life, so that they could not have them after her death, 
but for the others, they could have them immediately.” 

The icMni of the Plaintifl* was consequently aban¬ 
doned ; and it was-^eclared that the Defendant, James 
JDi/er, was entitled under the Will to an annuity of 
^20 for his life, charged on the Testator’s freehold 
estates; that the Defendant, jVur'g'rtrcf Broadmaj/^ was 
entitled to an annuity of 4? 10 for her life, to the pay¬ 
ment whereof the personal estate not specifically be¬ 
queathed was liable; that, under the said Will, the 
Plaintiff* was onl_y entitled to the rents and profits of 
the four leaseholds for her life^ and the Defendant 
Broadzoay to the rents and profits of tlie leasehold be¬ 
queathed to her, also for her life; and that the De¬ 
fendants, the children of .AVa?/// and Price, were enti¬ 
tled (subject pnly to such respective life estates) to the 
said leaseholds absolutely, to take/icr capita, and were 
also entitled per capita to the nhole residue of the 
Testator’s real and personal estate («) 


(«) Rrg. Lib. A. fo. 1331. 
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DEFFLIS I). GOLDSCHMIDT. 


Rotts. 
Feb. 14. 


T he question in this case arc^e on the following a Testator 
disposition in the Will of Benjamin Abraham gives to each of 

Goldschmidt. sister’s 

children, 

“ I give and bequeath to all the children of my sister, 

Theoh(ddina Goldschmidt, the wife of Solomon Got- jj^fterUbeborn 

tschalk Goldschmidt, of Jlambiagh, merchant, whether the sum of 

now born, or hereafter to be born, the sum of dt?2000 £^000 each, 

each, payable on attaining the age of twenty-one ye&.s; payable at 21,” 

but if any of them, being daughlers, shall marry under directs his 

that age, then it is my will that their share, and the 

interest, and annual produce thereof, be settled for the ^ 

* ... fund, for pay- 

benefit of them, their husbands, anti children,” in the those 

manner therein directed. legacies, the 

interest of such 

And in the mean time, and until the shares of the fund to.be paid, 

^aid children of »ny said sister, Theobaldina Gold- to his sisfter mw- 

schiniiU, shall become payable, I direct that the interest Legacies 

and annual produce thereof respectively be paid to my ,, ^Li_. 

... * . • A r .• . *s an 

said si.ster, riiiobaldimt Goldschmidt, or otherwise, that intention which 

she may be autliorized and impowered to receive the the Court will 

^aine for her own sole and separate use and benefit.” carry into ef- 

^ feet in favour 

A nd I request tliat luy Exec utors, as soon as may be children born 

after my decease, do set apart and provide a suflicieiit death 

fund, properly secured, for paying the said legacies to ^ th® ^estator, 

my said sister s children as they become due; and, in living at the 
order that my said sister m«ay receive" the interest and time of his 

death, by di¬ 
recting such a fund to bo impounded as will probably be sufficient to 
uiiswer Ihe purpose. 
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atinuttl produce thereof in the mean time, as before 
mentioned. And, in ca<^e my said «iister, Theohkidina 
PrrrLi? Goldschnitdty shall die before all l»er said sons shall at- 
Goloschmidt. the age of (weiity-oue years, or before all her 

daufifhters shall attain that age, or be married, then I 
direct that the interest or annual produce »>f the lejya- 
cies or suras hereinbefore provided for <-'11011 sons and 
daughters as shall be under age or unmarried as afoie- 
said, or n competent part thereof, be paid or applied in 
or towards their education and maintenance, and that 
the surplus of such interest and annual produce, if 
any, shall be added to, and bubjt ct to the like tiustb as 
the principal.” 

Hart and Sid^boftnm^ for the Plaintiff, the Esecutoi, 

Said, that there uas no raoie difficulty in an appro¬ 
priation of this fund for the benefit of after born child¬ 
ren, than there would be for the purpose of answer¬ 
ing any other indefinite obligation which the 'IVstatoi 
had, or might have, placed himself under, as surety or 
otherwiser. 

S^r Sa 7 nu€l Roinillj/y Bill, and ColUnwn, for tlie 
Defendant, the residuary legafee, 

4 

Contended that the sister’s being entitled to the in¬ 
terest of the sum appropriated for her life, or until 
each legacy was payable, viewed that the Testator 
could not intend the fund to be an indeterminate one 
subject to the contingency of what children might or 
not be born after his decease, but that the words 
“ hereafter to be born” should be limited to the in¬ 
terval between the time of making his will, and the 
time of his death; and referred to that class of cases 
in which, legacies being given to certain individual^ 
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fsonie of whom are not m esse at tlie time of making^ 
the Inquest,) payable at a future pcj iocl, those only 
have been held entitled, who are Qupablc of taking at 
the period of distribution. KHison v. Aire// («). 
Andrews v. Partington (6), Prescott v. JLong (c), Iloste 
V. Pratt (d), and others. 


18IG. 

DErrj^is 

• V, 

GoLO'-CHMinr. 


On a subsequent day, (his cause was again spoke to, jq, 

and the case of Stanfi fy V. JVhr^ (1 ('ox 432,) cited at 
the Bar. 


The Masteh of the Roli.s. 

It is admitted, that the vvor I'iof the bequest %vould 
include all the children of the Testator's sister, whe¬ 
ther born before, or afte.'', his death ; but, from the di¬ 
rection to provide a sulHriept fund fyr the payment of 
the legacies as 'oon as (hey res[)ec4ively shall become 
payable, it is argued that the difficulty of ascertaining 
what Slim is lobe set aside for the purpose makes it 
necessary to hold that the Tesrtutor intended only those 
who should be born in his lifetime to take. 


The clause dirpetingithis provision to be made, how¬ 
ever, dii’ects it to be made for paying the said lega¬ 
cies,” thereby referring to the terms of thef original 
Iiequest, which, as it is admitted, include all the child¬ 
ren. Then comes the <,141080 that the mother shall re- 
cciv^e the interest in the mean time; which is said to 
create a further difficvilty; but such difficulty, even if 


luconreuience 
attending the 
cariyiug into 
ettect a particu¬ 
lar disposition 
by Will, not a 
suflicient reason 
for controuling 
its obvious coD- 


(a) 1 Ve^. 111. 

(&) 3 Iho. 401. 

{<) 2 Ws. jnij. 090- 
(d) 3 Vcs. 730. See also 
Whitbread v. Lord St. John, 
10 Ves, l.'>2. Gilbert v. JJoor- 


/«««, 11 Ves. 238. fFalker struction. 
y.Shore^ 1.5 Ves. 123. Vrone 
V. Ode//, ] Ba. and Be. 449, 
where the doctrine on this 
class of cases is very fully 
treated. 
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it amounted to pofsitive impi'acticabtUiy, coijild not 
coi^roul the express words of the Testator’s declam- 
tioii (a) *, and the* l»ngfua<^e of the clause immediately 
following that last mentioned shews plainly that the 
Testator conceived his sister could not die leaving any 
child that W’ould not be provided for by hinu ^ 


The case ^^ndrews y. Partington {h)^ and <»thels^ 
of that class, proceed upon a principle altogether dif- 
‘feront, namely, the inconsistency of the intents luaut- 
fested, which rendering it necessary to repudiate one, 
the C'oiU't adopts that which is considered as most 
i'on\ enient 


I am of opinion, tlAit it was the intention of this 
Testator not to exclude any of his sister’s children, 
and that intention must ))o complied with, even to the 
extent of iiupoundiiig the whole residue, should that 
appear to be neceN^arv (<). 


Dffhnc^ That according to tlie true construction 
of the Will of A. OoJchchmidt, the Testator in the 
pleadings mentioned, the children of the said Testator’^ 
'ist<‘r, PhiohaUUnu (Mfdschoitd/,uio\y born, oi her(‘allei 
to be horn during her life, are, and will be entitled, 
each of tliein, to the legacy or sum of ^2000, Decree 

(rt> See po*it Btrnunf v. ■jpimg to cvtPiid tim diitii- 
\lountas;uc. bution of the residue to chilcL 

(/v) 3 iho. 401. itni boiu after the death ot 

f. ) See.SVai/A V.>S//cflr(/?c///, the Wife, yet, he seemed 
Aiite, p. J.'iS, and di//on r. to tomider that the incotw 

iyton^ h Cox, i27, wheie, on venience attending a ditfer#* 

,i rciieariiig, although the construction would not alone 
Mastei of the Ilolli) (Sir pievail to con(rou) a manifest 
iJoijd fsetnjon), held that the iuteution. 

woida weie not butfiuently 

• 1 
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that^ the sum of £7800, the residue of the amount of 
the legacies to the four children now born, after <Je- 
dueting the legacy duty, be paid «by 'the Defendant, 
JJofi Abraham Goldschmidt, into Ibe bank, ^tli the 
privity of the Accountant Caeneral, in trust in this 
csiftise; and declare the trusts thereof accordingly. 
Declare, that the four children of the Testator’s sister, 
T/uobcfldina Goldschmidt, admitted by the Defendant’s 
Hii‘'V»er to be now born, are entitled each to bne-fourth 
part of the said, bunk annuities, and that the same 
shares will be payable to such of them respectively as 
arc sons upon their attaining their respective ages of 
twent)-one years, and to such of fliem respective!) as 
are daughteiN upon their attaining their respective ag-'s 
of twentv-oue years, or days'of luariiage; subject 
nevertheless, as to the shares of the daughters, to thi' 
diiections given by the Will touching a settlement 

thereof: the said children •of the Testatorsister to 

^ • 

be at liberty to apply to the Coifrt for a transfer oi 
settlement of their re'^pective shares, upon either of the 
above events happening, as they shall be advised. And 
in the mean tiine,^and until the said bank annuities 
shall be transferred to the said t hddren, or'•ettled as 
directed l>y the Will. Order that the dividends of the 
said bank annuities be from time to lime paid unto the 
said Thcohaldina Gold*<dintidt^ foi her sepayite use, 
(luting her life, or until the fuilhei order of this Court, 
aiul upon her death, in case the same shall happen be¬ 
fore the transfer of the v?hole or an\ pait of the said 
hank annuities, aii) person or persons are to bt' at 
libert) to apply, &c. respecting the said dividends.- — 
liefer to the Master to enquire, and state vvhethei 
thb.-^id Thcohaldina Goldsihmidt has, since the date of 
the said Testator’s Will, had any other children be¬ 
sides the four admitted in the Defendant's Answer, 
and to state the names and ages of all the children of 
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tho said Theohaldma Goldschmidt^ in case anv’of them 
ar| dead, with the date of their respective births and 
deaths, and also to- inquire what will be a proper sum 
to be s^t apart to answer the legacies of I'SOOO each, 
to the children of the said Thcohaldina Goldschmidt, 


who may hereafter be born; and in making such tn> 
quiry, to have regard to the age of the said Theohaldma 
Goldschmidt, and to state his opinion thereon with any 
special circumstances.”—Account of what due for in- 
■^terest of the Ijcgacics of £2000 each, to tho said four 
children, at the rnte ot£4 l per cent, from the end of 
one year after the Testator’s death, to be paid to TheO’ 
haldina Goldschmidt', for her separate use, &c. (o). 


(fl) Reg. Lib. A.'fo. 


floij.., 

Mrny iU. BERNARD r. !^iOUNTA(UJK 

/ims 

Devise upon f 1^1 IE questions in this case arose on the construc- 
tui'st, by mort- A tion cf tl>e Will oi',James Irving, Esq. wlicreb) 
gngo, or out of (bg Testator gave his estate and plantation in tlie Island 
the rci^s and Jamaica to Trnstee«" for a term of five hundred 
profits, to pay u^d, subject thereto, to the irse of his? four sons 

torwards to tenants in common, and declared the 1 runts ol the 

rai.se portions hundiYid years’ term as folloWvS :— 

for the Testa- « 

tor’s daughters, “such poitions to becouje due, and be considered as 
vested at the expiration of two years next after my decease, if debts 
shall be then paid*'* Thi.s i^^ condition precedent to the portions becom¬ 
ing vested; and, one of dauglilers having died while her portion 
remained unpaid, upon a question between her representative and the 
persons who would be entitled m the event of the portion not having 
become vested in her life tinae, an Inquiry was directed as to the time 
when the debts were, or might have been, paid. 
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« Upon trust, in the first place, by mortgaging tlic 

premises therein comprised, or a competent part there¬ 
of, and by and out of the rents aijfd profits thereof in 
the mean time, or by either of these ways and means, 
to pay oft', satisfy, and discharge such of my debts as 
my personal estate shall fall short of satisfying i and, 
upon further trust, by the means aforesaid, or cither of 
them, to raise and levy the sum of ,£*2200 a piece for 
my daughters, A. S. M. iJ,, and S. J., and such 
other daughters as I may hereafter happen to have,f 
either born in my lifetime, or after my decease, as, 
and for their portions respectively, such portions to he- 
conic dup^ and to be. conddered as vested in my said 
daughters irspectivch/, at the expiration of two years 
next qft(r my decease, if my dahh shall then he paid, 
hut, nevertheless, so as that such portions shall not hear 
or curry any interest ; and upon fui-ther trust, by and 
out of the rents and profits of the gremises comprised 
in the .said term of five hundred yewrs, to levy and rais.' 
tlie yearly sums hereinafter mentioned, as and ft)r the 
maintenance of iny said three daughters respectively, 
and such other daughter or daughters as I shall so 
hereafter Iiuppen to have, as aforesaid, until their re¬ 
spective poitions shall heeotne payable, and shall he ac- 
liioUyso raised ns nfoitsaid/• thal'is to say, unto, or foi 
such of them as shall be under the age of thirteen years 
at the tinje of niy decease, th^ )early sum of UfiO; and 
afterwards to and for them, and to and for such other 
4>r others of my «ud da^ightcrs, as at the lime of my 
decease shell not have attained the age of eighteen 
years, the yearly sum of .f?80 a piece, until thej shall 
respectively attain the said age of eighteenand after- 
v^rds to and for the same daughters, and also to and 
fbf' such other or others of my said da 'Jghters as shall 
not at the time of my decease have attained the age of 
twenty-one years, the yeaily sum of X'100 a piece, nn* 
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1H16. til their said respective pollioin shall be actualh/levied 
find2)md to them rcspectheluy as aforesaid.^'* 

B* R\ \uo 

V. ' 

Moi \Tic.n-- The Term was then declared to be upon further trust 
to pay ci’rtain annuities to the Testator’s sons, also 
mdil his ddds should he paid and thou followed 
it Provided always that, in case any of my said daugch- 
trrs ‘'hall liappen to die bifoie the portion or portions 
htnhj/ pioxukd for hei or thtm resptctivelt/f as afore^ 
saidy shall become due or xesf, then, and in such case, 
the portion or portions of her or them so d^ing shall 
not be raised, but shall sink into iny real estates 
charged therewith, for the behoof of the several per¬ 
sons then beneficially interested, in the inheritance 
theieofas afore-^aid, unless my said daughters, so dying 
as aforesaid, shall leave i-^sue ot their bodies lawfully 
begotten; and in such case [ give, devise, and be¬ 
queath the part or share of such of my said daughters 
*•0 dying, to the issue of such daughter^, for their sup¬ 
port and maintenance, share and share alike.” 

The Testator then, after reciting that he had by 
settlement made over and conveyed to divers of his 
‘•aid children certain nearo and other slaves, without 
whose labour and seivice the work of the estates would 
not be conveniently carried on,pioceeded to direct“ that 
neither ot tlie said children should take or draw oft' his 
‘•aid estate, without the consent of his Executors and 
Trustees therein named, any of the said slaves so con¬ 
veyed to tlirm, but should permit and allow the said 
slaves to nMiiuiii, and b(* employed on the said estates 
until hu^ the said Testator^s dihtSy and the provisions 
for his said daughters should be raised emd paidy and^e 
'^nid other Trusts sat i fed and fulfilled,'*'’ 

Ml tie* Testator’s daughters mentioned in his Will 
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diet! in hislifi^time, except Margaret^ the wife of CharUs 
Bernard^ who was of the age of eighteen at the liiue of 
his death in 1775. • * 

The Trustees, who were also Executors, proved the 
Will, and took po',session of all the real and personal 
estates of the Testator, but did not, for a long while 
after the Testator’s decease, proceed to the payment of 
hiR debts, and never paid to 3farp^arrtj or her husband, 
either her portion of £?2200, or the annuities given 
in the mean time until the portion should become 
payable. 


J 816 . 

Dehntakd 

V, 

Mot N rAui 1. 


M<ir^*'ont Btrnavd died in 1781, leaving her hus¬ 
band and three children survivfng her; of which child¬ 
ren, Charici, the eldest, died in his infanc), the 

second, died also under age and unmarried, and It< - 
bfcm^ the third, became ihe wife*of.the Defendant 
Bat fur, and died leaving four children, who were also 
Defendants. 


After the death of Charles Bernard, her 

husband, married again, and had issue the PJaintifiT 
in this suit, to whom, in the event of the death of Ids 
second son by the former marriage under twenty-one, 
(which event happened), he, the said Chark% Bernard, 
deviseil all his real and personal estate, subject to the 
l^aymcnt of X*2000 to l^js daughter Rebecca. 

The Bill was for an account and payment of the 
portion of (’2200, given by the Will otJaipcs Irving 
to his daughter Margaret, alleging the same to have 
>me vested in her during the coverture. 

The Defendant, Barker, claimed one-third of this 
portion as the personal representative of his deceased 
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wife Rebmat insisting that the same was never vested 
during the life of iVargwr?, but became payable to, 
and distributable aikioiig, her three children after her 
decease. 

The principal question in this case was, as to the 
time when the portion became vested. 

' -iV 

Bell and Blcnmotu for tlic Plaintiff. 

Either this portion vested at the expiration of two 
years from the death of the Testator, or the case must 
be considered as tailing within the rule in Sitwell r. 
Bernard (n), and the portion to hdve become payable, 
at the end of one year, as the reasonable period within 
which it might have been paid. As it was said in that 
case, it is impossible the Court should decide, cither 
that it rested witli (iie discretion of the Trustee.s, or 
depended upon the greater or less degree of diligence 
which they might exert in getting in the estate (b). 
See also Hutcheon v. ISlannington (r). 

By this Will, indeed, it is directed that the portions 
shall become due, an<l be coii.sidered as vested, at tlic 

' V I* ^ 

expiration of tlie two jears, if the Testator’s debts 
sball tben.be paid.” At all events, tlierefore, they 
must be considered as having vested at that period,, 
unless it be sliewn that the conji.igency with which the 
vesting is made to be accompanied, did not in fact take 
place. And, in order to support such a con.siniction 
at all, it must be supposed that the Testator had in 
contemplation the possibility (>f his ^.’rnstees neglect¬ 
ing their duty as Execnlors, and wilfully delaying the 

(«) C Ves. 500. 

(6) See p. 


(c) 1 Vcs. jun. 360, 
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«ulinini<4traiion of his estate, and that, by this clause, 
he actually meant to empower thf^n so to conduct 
themselves. The only reasonable memiing^ to Imj im¬ 
puted to the Testator, on the contrary, is, that his 
Trustees mig-ht not be embarrassed by being called 
upon within the period at which he computed that 
they might be able conveniently to settle his adkirs, 
and that he accordingly fixed upon the two \oars as 
that period of indulgence. 

Again, if the Testator meant that the I^egacies 
should not be paid, even at tlie end of the two years, 
unless hib debts were previously ‘discharged, it does 
not follow that he intended they should not ve&t in in¬ 
terest previous to that ^udefinit^ period. The words 
to become due, and be considered as vested,” seem 
to appl} only to the actual pay meat of the portions. 
The becoming due, and I^eing vested,^ are used as 
synonymous, and ‘‘ vested,” therefofe, means vested in 
possession. It has l»ceu decided in many cases, that 
where payment of a legacy i«i postponed only with ic- 
ference to the coiuejiience of the estate, tlie.legacy be¬ 
comes \cNted in interest iiunicdiatoly ; and, according 
to the true con-.tru( lion of the Will, the, preM'nl falb 
Hithiii that dab'- of case?. 

Hint and Chaipputn. for Buthn. 

i 

Btrnal, for the Infant Childrtu of 

The Court has never gone tlie length of sa * uig, that 
a discretionary power with regard to the time of pay- 
ing legacies may not be granted, and nothing can be 
more clear than the expres-tious by which such a dis¬ 
cretionary power is given by this Will, making the 
vesting of the puitious absolutely depend on the con- 


BlJRNAail 

V. 

Mot ffTAOT 1 
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iVition of the debts being previously paid. If tbe 
Trustees had had^power to raise the money for payment 
of the debts by^sale, the case might have been some¬ 
what different. But here j|j[»eir power extends no 
further than to the perception of rents and profits, or 
mortgage; and, w here the means of paying the debts 
are thus limited, it is reasonable to infer that the Tes¬ 
tator may have contemplated a longer period as neces¬ 
sary for the discharge of them. Then follows the pro¬ 
viso tli^ft, in case of the death of any of his daughters 
“ before their portions should become due, or vest, as 
aforesaid,’’ the same should fall back into bis estate, 
unless they left IsSue, in which last case, he gives 
such portions to their respective Issue. This effectually 
precludes the interpretation of the W'ord “ vested,” as 
“ vested in possession” and not in interest- 

Both the cases cited differ from the present, Ixjcause 
the express words ‘of condition used by this Testator 
w'ere there wanting. That of Small v. fVingy (a), is 
much nearer to this. There, the Executors were 
to raise and pay the debts out of the rents and pro¬ 
fits of the estate, and they were directed, out of the 
said rents and profits, to raise and pay to his daugh¬ 
ter a legacy of jPlOOO, aftA' his debts should be 
paid, but not before,” Lord Macclesfi.dd yv'As of opi¬ 
nion, that the debts cdald not be raised by sale of 
any part of the estate; and that, it appearing* to be 
the Testator’s intention that the debts should be 
satisfied before the legaev, and there being no di¬ 
rection in the Will for the legacy carrying intei'est, 
the Bill should be dismissed, so tar as it sought in¬ 
terest upon the same. Afterwards, on Appeal to the 
House of Lords, the Decree was affirmed, except as-to 


(a) 3 Bro. P, C. 503, la Tomlin*s edition, Vol. VI. p. 66. 
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the dismissal of the Bill seeking payment of interest, 
and it was referred to the Master^p inquire at what 
time the debts might have been pajd out of the yearly 
rents and profits of the,estate, if the same had been 
duly applied. 


1816. 
BerkA an 

MoUKTAXiUE, 


Self, in reply. 


In this c^sc, the direction to the Trustees is to raise, 
either out of the rents and profits or by mortgage j^nol by 
perception of rcmls and profitsonly; and, where Trustees 
are appointed for an especial purpose, they are not at 
liberty to use their own discretion nvith regard to the 
means of effecting that purpose, so as to affect the rights 
and interests ofotliers. lu Jlulchton v. Mannington («), 
Lord Thurioud observed, that there was an indication 
of some intention on the part of the Testator, that the 
Ijpgacies should not vest until a future period, but that 
he had not expressed that intentiem in so definite a 
manner as to enable the Court to act upon it. In this 
case, the Testator has said, the portions shall vest at 
the end of two years, if his debts are then jjaid. He 
has not said, they sfiull not vest at that time, unless his 
debts are then paid. He does not seem, himself, to 
have entertained any wry distinct idea upon the sub¬ 
ject; but he cotdd never have meant to defer the vest¬ 
ing of these portions until an hidefinite period. Yet, 
this must be the consequence of the construction con¬ 
tended for. In ITtit(hcou*w, Manninglon, there is no 
doubt, the Testator had some meaning by the words 
which he used ; yet Lord Tlmrlozv rejected these w^ords 
altogether. 


(rt) t Ves. jun. 366. 
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MotNTAGt’E. 


Jiute I Si 


June 25. 


'The M^AsrLR of the Uom.s 

Deferred pronouncing Ms judgment, desiring tMit 
the counsel for the Plainti fl^ yould consider the case 
of Smatl V, Tflngt which ’®d been cited, for the 
Defendant. 


The case was mentioned again ; and, for the Phiintifl', 
it was l^ontended that tlir C’ourt would never direct 
such an Inqiiiry as appeared to have been directed in 
Small V. the effect of \\hich nas to throw oji the 

Court the burthen of deciding whether an Executor, 
to whom such a discretion as tins was given, had or 
had not used propcM- diligence in pacing the dehtfl. 
That the case of SimJl v. JViug was an o])scure caso 
in itselt^ to be found no where but in the (collection in 
which it vtas (irst^publi^^lied, where it was printed 
without the assistance even of a marginal note, and 
bavin:; never once been referred to ia anv of the se- 
veral cases which had come before the Court on the 
subject of (he vesting of legacies.' 


7’Ae Masi I'lt of till HoLi.s. 

t 

The principal question hcie i-., at what time the por* 
tfons given by the Will of titii Testator to his daugh¬ 
ters are to be considered ns bav ing ])ecomc vested. 
The payment of the debts is certain!) made a condition 
precedent to their becoming- vested. The direction 
that they shall be considered as vested at tiie expira¬ 
tion of tHO years, if Jus debts shall be then paid, can¬ 
not be construed otherwise than as tf Ihc Testator 
had said) ai|cr two years, and payment of his debts. 
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*rhe Testator has likewise made the pavement of his 
debts the period at which certain ^ther puymenls, di¬ 
rected by his Win, are to commence,'and others a^ain 
to cease. He gives tp his sons, uiUii his 

debts should be paid ;*^^iid, with res[>(>ct to the por¬ 
tions to his daughters, he provides that, in case an) of 
them die before their portions become due or vest, the 
portions of those so djing shtdl not be raised, unless 
they Jeiivb Issue, to whom such poitions are then 
giv<*n.' It seems to me, fioin the several poi4«. of tho 
Will, that there is no doubt a-, to the intention of the 
Testator, who hu’. vlearl) maJostle' pajment of Lis 
debts tlic condition upon which the poilions to his 
dawghtcis arc to ve-d. 

% 

Hut then it i-, said, that this is an intention, how<'v‘'r 
it may be manifested, not to be regarded: foe, if it i-, 
ciflicr the actual pd)snent dr non-}un s'senl of the debts 
must be made the tritorion bv which to determine 
whether the portion* become vested or not, and so, the 
interests of the daught'u's be nvad'* to depend aUv)getlior 
on the conduct of the Trustees, and the dtHgeiUe used 
by them in pajiug the debt-^; or an inquiiy must be in¬ 
stituted, at wliat lime the debts lyight have been paid 
by a due application of tlie iu(‘ans of payment; and it 
is urged tht^t,"'in the one cas^*, if would be leaving a 
dangeious discretion in tlie Tru'-lees, who could not 
be snflered, by their cordiicl, to alfect the rights of the 
parties in ^o imjmrtaip a point as the period of their 
legacies vesting, while, in the other case, it would bo 
most inconvenient to impose upon tjlic CosutjJhe 
burthen of judging at vvimt time the debts miohS^y 
ought, to have been paid. But, in answer to this, Md 
without denying the inconvenicncies which etiist in 
this X iew of tnu subject, it is certainly a vt^l^l^tron® 

2F2 
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pi'0{>o$iitioil to say, either that a Testator has no pow^ 
to make such a provision, or (whic h is tantamount m 
such a declaratioh) that the Coxirt^will pay no regard 
to it when made. This argm^nt does not appear to 
ha\e been urged iu tlic case v. Bhali 

the objects of a Testator^ bounty be at lilicrty to fea 5 . 
you have fixed the time before which your bounty to 
us IS not to have effect, but we will defeat your inten¬ 
tion, and take present and\ested interests, although 
you meant that they should be futuref and contingent, 

Sitwell V. Bi'innrd is not an authority for the pre¬ 
sent case, any more than llutcheon v. Mmmngtony 
because, in neither of those cases had the Testator ex¬ 
pressed his intention with any definite certaintj. In 
Gaike/l v. Hat man the question before me was, 

whether the bequest was in such terms as to vest the 

entire residue iniiAediatch bn the death of the Testa- 

« * 

tor, or only from time to time as the effects should be 
got iu and received by the Executors; and I was of 
opinion, that the Testator iiad clearly expressed the 
latter intemion, and decided accordingly. When the 
decree was afterv^ards drawn up, it was so expressed 
as that the residuary property was declared to vest 
only as it was received and converted into money. 
This W'aa not my meaning, which went Wthe collect¬ 
ing of the effects, not to their conver^sion, by the Exe¬ 
cutors, The Tjord Chancellor appeal (/>), doubted 
if the Will had made such a construction m^essary, 
and pointed out very strongly the inconvenience of 
ipuking it depend on the coming in of the estate, as 
money, into the hands of the Executors. But it 
was nevertheless his opinion that, if the intention i^ 


(a) 6 159- 


(6) 11 V«8» 489. 
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clearly* expressed, it must be carried into execution, 
notwithstanding the inconvenience attending it (a); 
and he appears, accordingly, in this ^ase of Gaskeli v. 
Ifnrmun, to have, at last, entertained the same view 
that 1 did ; for the dei^j^tions as to which my decree 
was reversed, were directed to points which constituted 
no part of my judgment upon the question at issue. 

With regard to the case now before the Court, I 
have already expre‘>sed my opinion that the Testator^s 
intention is too clear to be mistaken. As to the ques¬ 
tion of fact, whether the debts u’rrc, or might have been, 
all paid Ijpfore the death of Margaret Bernard, there 
must be an inquiry^direcled to ascertain it. The case 
is not so simple as that of Small v. Wing, where, the 
direction to raise money for the payment of the debts 
Iming confined to the rents and profits of the estate, 
the lime at which they might have j^een paid by apply¬ 
ing the rents and profits in the discharge of them, was 
capable of being exactly computed. Here the Execu¬ 
tors have the alternative of raising the money, either 
out of the rents and profits, or mortgage, ft will 
be very difiicnlt, therefore, to determine at what period 
they might have raised sufficient for payment of all the 
debts. But, in crea^ng this" akernatlve, it must be 
taken Testator did not give to the Trustees a 

poner wliicn they were at lil)erty to exercise according 
to their own pleasure; as in Guskell v. Ilamian, where 
a power was given to the Trustees to raise the money by 
cutting tiinlx»r, the Lord Chancellor lays it down very 
distinctly that no fraudulent or unnecessary delay on 
their part should aflect the interests of third persons, 

(a) See the Imoi d Chan- And see Ekoin v, 8 

idiot's words hi. the lepoit Ves. 547. 
d the use, p, 497, 498.™ 
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and that they sihould not he avowed, hy ncf,,, 
me proper diligence in the employ men the 
rntinistrdUo them^to favour one class of persons at tii#' 
expcnl^ of another (a). 


As to the interests nhich the grandebiidren of Mrs. 
Bermtrd tvouJd take; {h) supposing it to tiSrn out, upou 
inquiry, that the portion did not vest before her deatli, 
T am of opiiiiun, that there is notliing in the clause di- 
rectiiigthe portion to go over in that event, that should 
confine its operation, but that the gTand<*hiidren will 
be entitU d, a*. ueU as the rhildren, under the general, 
de‘-cription of “ Issue ’* 

(It uas refer red to thp Counsel on each side to set¬ 
tle the tenns <if the iiiquii v ). 

(rt) 11 Ves, si) 7 . been tdlwd in the <du<-e 

(/>) Thi. pemt. Iwitl 

I 


LARIj Oi' Ar>Pf5;(f A VKN^\ V and A,nothcr, 

. 1 . 1*0WI<;LL ana Others. 

T UPJ Bill was to perpetuate the testiinont of wit¬ 
nesses to the facts Ihcreint-sVated, touching certain 
Iron liVorks in the countv of Monmouth, called 
xon Iron Works, claimed by the Plaintiffs, the%arl of 
Abagpmmjt/ jmd his Lessee. Th'^ Defendants joined 
in th6 i^niiQAi»!Sion sued out by tbe Plaintiffs to examine 
witnesses; which was e\ecuted; and witnesses were 
examined, bot| on behalf of the Plainit^s atid of the 
Defendant. ' 



IRIS. 


t;4^ES iwr. CHANCERY. 


Jtomil/j/ and Blale^ for the Defendant^ 


Moved that puldication might pass o|'the depositions 
of one I^aac a witness examined on hellSlf of 

tite Defendants, and sin^deceased, as being material 
to be produced by the Defendants on the trial of an 
action at Jaw then depending for recovery of the pos¬ 
session of the said Iron Woiks* 


m 


Ear! of 
AuutioAvnxKY 


V. 


Puvvitij.* 


Tlii« Motion was opposed hy JlnupeV^ upon the 
ground that ft Defendant has no rigid to examine wit¬ 
nesses under the Plaintiff's commission. 


The Motion was ordered to stand over to enftuirc into 
the puiclicc; and on a siibserpiont day it nas men¬ 
tioned by iUoLej, that, although no distinct authQrit> 
could be found in the alfhJ^ative, yet he found it laid 
down as a rule that, when, on a J[^ill to perpetuate 
testimony, the Defendant does examine witnesses^ 
lie is entitled to costs. 


The hard Cii ANf rT.um 
•% 

Made the Order, ob^ening that, in the ftbsence of 
direct precedent, he cipisidered the rule referred to as 
constitutin ||a ai^fliicicni negative authority ; and added 
that the orddr for payment offthe Defendant’s costs al¬ 
ways recites that he has not examined witnesses under 
the commission 

u\ t#i */. A wii* 

ness examined on behalf of the Defendants uftder 
commission issued in this cause for {ietpetufttilig’flte 
lestunony of witnesses, be forthwith ptiblishod* But 

ip) Vidfl l^oiddi Muls:lnff 1 Vesand B 





That the 



436 


OASES*' 


18^6*. fJie Plaintiff’s clerk in (^ourt is not to publish A* 
positions of the other witnesses” (a), 

Kart of 

AfttRGVVEKNY V i^y Keg. Lib. A. fo. 1261. 

V. 5 '^) ^ 

Pom m l. 


SAMI EL WHALL.EY, CHARLliS HARRISON, 
and ELlZABPmi his Wife, (formerly ELI¬ 
ZABETH WHALLEV,) and CATHARINE 
WH ALLEY - - - Pj.<iNTfrF« 

A^U f 

DANIEL W1IAI.LEY - - Dependant. 

A coDTpy. yOIIN eyre, by liis Will, dated the of 

aure of a rener ^ Sept. 1707, devised to his wife, Rebecca Eyre, 

from aii Uncle freehold and copyhold estates for her life, and 

to u Nephew, abroad in Fch) uarjy, 177S, intestate as to the rc- 

uuder tiicum- mainder of his said estates expectant on the death of 
stances of gross his wife, and aLo'as to his personal property, leaving;; 
inadeiiuacy Samuel JVhaHt y, who was then eighty years of age, his 

of i>.ice a„d 
alleged fraud, 
attempted to 
be set a^ide 
after 40 years; 
but held to be 
supported by 
the considera* 
tion of natuial 
lo\e and allet 
finii, Ii "eitcd 
in the wb.ic'i'- 
ing part o'* the 


By indeKtures of lease and release, dated the 
and 23d of Deetmber, 1772, (but which were not in 
fact executed tdl the 7th of January following,; 
made between the said Samml TVhaliiU, of the one 
part, and Daniel IVhalliy, (who Was $ ii«|»heiv of 
Samuel,) of the other afler reciting that Smnurf 

fVhatlcy had contracted and .agreed with Daniel, for 
the absolute sale to him of tlie fee-simple an^^^oherit- 
ance of the said treehold and copyhold est^s, sub- 
deed. nldamgii to the life estate of the widow, and that, upon the 
not e?pr» ssed treaty for the sale, it was agreed between them, that 
in tin’ .t* it^d. Daniel Whatley shouldi, as and lor the consideration 
Q to the , 

'Client •.< length of time in inch a fuse, opciutiug by way*of Ofidetice ? 

(..i TO M lfe< o f bmdetin cl price, .ss oidcnce of fraud I 



saU *5 secure to be paid to Samuel Wlmlie^ 
a iSar annut||r of during, liis life, and should 

also secure to be paid to Martha J^iumjodj sislbr^f the 
said Smnuel TVfu^e^, a like annuity of ^£^30, to com¬ 
mence at the death of Samuel, and to continue so long 
as she should survive him ; and after further recit- 
in that J)uinM WkaUej/ had accordingly, on the 
day of the execution of the said indenture of re¬ 
lease, entered into a bond to Samuel in the penal sum 
of J^IOOO, conditioned for payment of the annuity of 
iPOOO, and had alsO'entered into another bond for the 
payment of the annuity of to the said Martha 
1/mi£\)od, in case of her surviviifg her brother, it was 
witnessed that the gaid Samuel Whallcy did, in con¬ 
sideration of the annuities s6 secured as aforesaid, 
and in consideration of the natural love and affection 
lehich he then bore to ihe%aid Daniel Whallcy, grant, 
))arg'ain, aiid sell, to Daniel, his hoirs^and assigns, all 
the said freehold estates, and covenant to surrender 
the copyholds, (which were afterwards duly surrcii- 
tiered accordingly,) to and to the use of the said Daniel 
fj'halley, his heirs and assigns, subject ttvthe said life 
estate of the said Rebecca Eyrc^ of and in the same. 




WUALLtlX,_ 


Smiiid J^fhalley di^d about a >ear after the date of 
this leaving Peter IVhallcij, Ips heir at 

law, who died abroad, in the tear 1791, having devised 
to the Plaintiffs, (his three children), and their heirs, 
“ alt real estates of which he was seised, or to 
which^^ihad any claim, or was in any way entitled,” 

Martha JJtizeood died the year after her brother’s 
death, and Rebecca Eyre, the widow, also died in the 
year 1782, foom which time Daniel Whallcy tfmKinxt&d 
in possession of the estates under the convef|i^e» 
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CASES,;iN' 


1810. 

'NVhalt-ev 
W- ‘ 

WirALLEIf. 


The PlaintifTrf, the children of Petfr TPlialirf/^ wi^ 
all infants at the time of their father’s dea^tj but 
tlie eldest son, apd lieir at law, (who was consequently . 
the hriir ut la\v of the old Snniuf^^0lefy also,) com-* 
menced a suit in the Excheqtiefl^i^V the year 1791',^ 
a^inst Daniel JVhallet/^ to set aside the conveyance; 
>vhicli suit he was unable to prosecutftc^n account (as it 
was said) of the^inabaiTaBscd state of the circumstances. 


The present Bill, which was filed in 1819, by all the 
three children of Pek r fFltdi/ri/^ ^ Devisees under his 
Will, stating these facts, llVeged that, at the time of 
the death of the Testator, Ei/re, Samuel Whallej/ 
was in very indigent circumstances, in an infirm state 
of mind, and dependejnt for support on his nephew 
who, having formed a scheme to secure to him- 
the reversion of the cstltes, did, in pursuance of 
that lichcme, prevail on Samuel^ for an inconsiderable 
sum of mfmey,'’to imike a Will, devising the same to 
liiinself; and, nliortly afterwards, fearing that the Will 
might he revoked, procured him to execute the con- 
vrvaiK'e already' mentioned. The Bill went on to 
state tiiat the value of the reversion,* at the time of the 
execution of this conveyance, exceeded ,£*10,000, and 
that of the two annuities was, not more than ,£400, 
aud, m-ai'eover, that botli liic Will and‘4hi^Pecd were 
prepared* by one Garlh, (bince deceasedjl^^who-was 
Daniel fVhaitet/''^ attorney and inti^oduced by him to 
Samuel for the purpose. *Tbon, alleging tliat the 
Defendant, having obtained the conveyance ^ prac- 
ticej,^.-;a’fld fqr a grossly inadequate price, '^ght to 
recohVey to the Plaintifis, and account with them for 
the rentis and profits of the estates, upon being allowed 
the amount bf what had been hand ;5de-advanced and 
paid by him |iy way of consideration |i»r the same, with 
! ntercst, the|BiU prayed accordingly. 



CASES IN CITANCEEY, 


430 


I5efemlant, Danhl IVhaHn/^ 1>\ anwer <0 
t^id^igiual llill, donifd tlic povc^tJ^ and int- 

bpcilhty of IVlmUtf/ at the^ Tpstalor’'3’death, 

and his depeudai^i^fi^ tm the Defendant for support^, or 
that he j;ave, or dSlfi^fid to j^ive, any &nni of inpnev, or 
used any Oilier mcan«i, to persuade the said Samml 
WhalUfj to rnaheui M'lll in his favour, or at\erwards 
to ^ell Iiisn the lever'-Ion of the de‘'Ci^^^ estates, al- 
legiriii;-, on the eiinttar), tJiat Sannul Uhalh y, who nas 
Ins uncle and had al>va>s hied nitli linn in habits of 
sfrfMt fainiharity and^entertane d si e;ieal legard tor 
hnn, did, “ in conssderation of the love and aftectioil 
he bore him, and 111 Older to bestow .1 benefit and ad¬ 
vantage upon him, and also with a view of makm'y au 
nddilional piovisicn for him«5elf and his sistc’-, I^arilia 
J.hKootf^ propose to eonvey the reversion to the De¬ 
ll ndint foranannnitv ofJ^O to hunsolf, and (d’ ^20 
to tic t (hit hmwaod^ to eopiinence ^ifier Ins death; 
wliuhsurus the defendant himself wisisfeil should be 
increa-.^'! to f?IOO, and X'dO respeitivelv and that 
tlierfUj.Mi an aoreement was made and entered into 
betW(‘eo tliein to such elTect*,” in pin-uamc of which 
the in ’'‘utfires of lease and releasi alreadv mentioned 
vveie i \.(M ntf d, the eonsuleialien of the love and af¬ 
fection vvliich Snmiff / Ti/n'/ZA then bad, .ind bore to 
the Di fandi^l^”' being insei fed iheiein. 

Tiio Di'r'Midant finUi'^j alh’g''d that Gartl}^ who pre¬ 
pare I the deeds, was a sohcitor of externne practice, 
and reputation, and had 1 k( 11 enijdojed as such, 

both by tWb 'Fe-tator, i'yn^ ami his widow; ‘and 
that tin* iiHtrinncnt itself was leiid over to Samuel 
Jf Jtnll(j/y and folly mulerstoed and approved by him, 
>,Oine dajs picVidtts to its execution. 


1»16. 
Wn VI11 V 

• T». 

W11 VI Ll V . 


Wuh legavd to the value of the anniutiesj il^e De- 
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WiiAi,r.i.Y 
V. * 

VV u \L1 h\ . 


fVndant admitted that it was imicli less than llic vftluo 
of the Reversion be sold, but coiiteuded tftat, under' 
the circIIinstances the consideration for the grant 
ought not to be regarded as inadequate, nor 

the Plaintifls held entitled to a i^|C^ 4 rejance ; and he 
claimed the benelit of the Statute M JLiinitations, 


In his Al>ftWi^l{Uo the amended Bill, the JXtbndaiit 
admitted that, althoiigli John the Tcbtatoi, died 

in Febnmn/ 177^, jet, as he died abroad, bis death 
was not know n, either to the Defendant or to Samuel 
until the Soth of September, the day on 
which Samnd made his Will, the circumstances at¬ 
tending which he stated to have happened in the fol¬ 
low in^ manner :—Thsit, in the said month of Septem¬ 
ber. the Defendants, being desirous of hiring for a 
country residence certain premises, part of the estates 
of the said Testator, ami finding, by a hand-bill re- 
Icrring to «;//?, 'rtith whom he was previously unac¬ 
quainted, that rlie samo were to be let, applied to 
(iaith accordiriglj for the particulars, and was then in¬ 
formed bj Jiiin that they could be let only 6 * 0 ™ year to 
year, as the Testator was dead, and his Widow only 
tenant for life under hih Will, and he, Garth, did not 
know who was the Heir et law of the Testator. That, 
upon this, tht* Defendant himself informed Garth that 
his uncle Samml WhhlUif was the heir at law, and 
that, afterw'ards, meeting with his Uncle, he acquainted 
him with the circumstance,*'and took him with him to 
Garth, who informed him of his re versionary interest, 
and that he had the undoubted rigid of disposing of it 
as he pleased: adding, “ As you are an old man, per¬ 
haps the best way will be to make a Will,’’ to which 
Samuel IVhalle^ replied, He thought so to,” and 
desired Gerrth to draw a Will; when, upon GartFs 
asking to yirhom he would devj^ his reversionary lit- 
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lerfest, he said, ** To iiiy Nephew,” pointing to the 
Defendant j whereupon the Will was drawn and ex¬ 
ecuted accordingly on the spot. « »■ 

’ 

The Aovswer went on to state several other 

fircunistanct's as w'the groat intimacy and affection 
which subsisted between Srimucl Whallcy and the De¬ 
fendant, and also as ft> a quarrch*^*h|j^h had taken 
place between him and the family of Piter Whnlley^ 
with whom he never kept up any sort of intercourse. 
It admitted the suit in the IpJjifthequer, -tating that the 
Bill had been dismissed for w'ant of prosecutiou,'4pid 
submitting that, from the length* of time which had 
elapsed since the dismissal, the Plaintiffs ought to 
be considered as having waived and abandoned the:: 
claims. 


1816. 


Whalceii 

t?. 

Wif \/ I,E> . 


The Defendant, Daniel j^F/^/7//ey,^ied after putting 
in this Answer j ^nd the suit was*re\ived against his 
real and personal representatives. 

The Answei^, to all the material facts were sup¬ 
ported by evidence. Evidence was also gone info by 
the Plaintiffs, as to the alleged value of the estates at 
the time of the transai'tion, making it amount in the 
whole to ahofit £6000, 

Sir Samuel Romillj/^ ^ 11(11, and TFaki^eId, for the 
Plaintiffs. 

Leiiglh of lime cannot affect this case. The Statute 
docs not apply, and it is not easy to discover for what 
purpose it is here insisted on. Time is no bar to re¬ 
lief in Equity, unless it be in the excepted eases of 
mortgage, &c. In all other cases it only Offerates by 
way of evidence. On such a queiUon as this, Lord 
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V, 

"WnAi i Li. 


bXSKS IN CH.VNCEftt. 

t 'if 

opinion must Ijo consldorpd us of i|e 
aulboril v. MotsT v. JHot/til («); sec also Pivteting v 

fjord Stamford {b*). Here Oio pivinpertv has never 
cban<!;‘C(l Iiands, )i|i:d the circMin^^P^fS of the case art* 
such as to prohibit un> conclu‘>ion W dibadvantag<* 
of the present claimant', from t!ic date of the transac¬ 
tion. No claim tould huM* Isecn made till the death 

and then, of sliortly after¬ 
wards, Pi/it hat I Cl/ was abroad, and so continued 
till bis death. The suit commenced in the Excheijuer 
nitciTupts the time whid| then begjan to run, and the 
sujfcquent delay is sufliciently account^ for. 


if time is no bur, then the oase reMs on the gros‘4 
inad('CjiKu‘y of price, 'and the franduloiit, or at lea^'t 
ifU'piciou^i, natiu'c of the transaction ! Us to the latter 
ground, (he value of the estates at the time of tin- con¬ 
veyance must, bc*^taken as proved, there Ijcing’ no evi¬ 
dence (o the <onfrary; and the revowon tva*® worth 
at lea'-t threi'-lifths of the whole inheritance. The 
polic) of the I'ourt would never permit such a trans¬ 
action, .IS a recent transaction, to ><tand. Gmefund v. 
JJc I'ciui (f). Pia(o(h V. in such a case, 


(rt) 32 Ve>. Jji. \ ul. p. 

571. ‘ ‘ 

{b) 2 Ves mil. 27‘2. 
p. 280. See also, .i-> to 
length of time lx uig no h.u 
in cases of finud, J)i.b/ainc 
V. JfJroi^nCi 5 Bro. CJS. 
Stniih V. CVtfj/, J Bro. 0 i<), ii. 
7/e/ ctf v. J}iN:coo(Jj/, 4 lit o . 
958. 2 Ves. jun. 87. i a/c 
r. Moteli/, 5 Ws, 18t). Moth 
r, Jftcood, 5 Vcs. hlo. Pur- 


fell V. 14 Vcs. 

i'l. IVudt^ n 

Ves. 87. iiQvmdtn v. Ld. 
^Jliuu’dc^y 2 Scho. and l.cf 
007, 6 JO, Moote V. Hlukif 
1 111. and Be. 02. MaUnut 
s. O^Dotincly ibid. 150. 
Gould V, OktidLU, 4 Bio. V, 
C. 108. ed.) 

(0 17 Vm* 20. 

(d) Its Vn, 512. Soc also 
Daises V, 3 ^''es. ami 
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iiuil<l0quacy alone is a sufficient ground for setting aside ISlU. 
an agreement between parties who in iheinsclves are 

* # ilAluXiKY 

couipctent; and the inadequacy in<,tho present case is * 
greater than thtli^ ^^ h has been in< 4 ^e the ground of WuitLiv. 
any ronuer decitd^^ The deed itself is evidence of 
th^iiand; the agreement which it recites is a mere 
dry contract for the pqfchase of the reversion 
grant of the iDnuities. The cons|^l!^tion of na¬ 
tural love and alfeclioii” i-., indeed, iiisei ted in the 
operative part of the deed, as the r*sult of an after¬ 
thought; but it formed nq)t(|)drt of the bargain itself^ 
which is n mete naked monev bargain, v. 

(ioUfjn), Besides, the consideration of love and aftec- 
tion would have exlg*nded to the othei relations, who 
are disinherited by the Will; and although this dee>’ 

Tiiakes a proyisioit for the Sister, which is to Wke efiect 
not till idlter the denth of Hummi TVhaUf^^ slie is leA: 
in the meantirno without a»y siq^io'd ; and tlic Will, 
which iis lUerdiy th^ commencement of the same traiiii-* 
achori which the deeil must be consideiedas having 
completed, inakc^ no mention whutev er of her. 

, 

It appears! that O'ar/A divd in 1707; coiisequenll^, 
no direct evidence can now be piocincd as to the leal 
(oiisideratioii for tlm deed which he prepueJ, cwrtlm 
eirci}instaiK^t3||lr\nader which he prepaicd it. ,But, in 
tlu* abHCii^ of «uch cvidcnc/*, the inotrument «uf- 
tii ieiill} esqdains itself. ^ 

kt 

J lit I land Bamd, fui the fXfeiidanls 

This transaction was not in the nature of a 

’ t 

lb 117. Q'Unen^ nnk^ ift. .“ilO. » 

& 1>R. duu jatr. 4 'i 

j^rfmuci V, Bqy, ^ and BroAk 
L\ 104. Danbtiu v. JWda/i- 
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1816 . 


“W IT vr.r.LY 

T>. ‘ 

Whallia 


har^in ; it ivas a family compact bclv/een an 
Uncle and Ne[>hew, by Mliich the one niuke<» n settle¬ 
ment in favour c\f the other, reserving^ to himself a cer¬ 
tain portion for bis own life, and n smaller provision 
fora sibter. lie tvas himself an undiarricd man, and 
he chose to constitute (his Nepliew the ol^ct of bis 
bounty. 

Witli regard to length of time, admitting that this 
case cannot be governed by a strict analogy to the rule 
of law , htill it cannot be piretended that it does not af¬ 
ford evidence snflicient to raise a presumption in favour 
of such a transaction. In Gregory v. Gregorty (ct)^ it 
was allowed that the transaction, if it had l>een rt'cenf, 
was such as the C’ourt would not have snflered to stand; 
but the lapse of eighteen years was held sufficient to 
establish it. The suit in the Exchequer, (of which it 
Is to he observeil that nq mention was made in the 
PlaintllT’s original* Bill, it having been subsequently 
introduced by way of amendment,) was commenced in 
1794, and this Bill was not filed before 1812, at a dis¬ 
tance of eighteen years from that time. Supposing 
Ptffr IMwlUy to have died in 179f, the present Plain¬ 
tiffs shewed, by analogy to the Statute, that they ought 
to have made their claim wilbin ten years from that 

period. Hoc s, RaikSlon (h). 

« 

f 

In Filmef v, (Jott, the case was widely different. 
There, it was clearly in eviifence tliat the deed was ob¬ 
tained under circumstanees of al)solute mental inca¬ 
pacity; here, the allegation^?, both of irnbecillity of 
mind and of pecuniary distress?, rest on no support and 
are positively contradicted by testimony. In that 
case it was al«o proved tliat the words were surrep- 
tiitously iii8^i;fed; and the Bill was filed shortly after 


(a) Cooper 201. 


(A) 2 Taunf. 441, 
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transaction took place* Ifcro there is no evidence 
ns t0 thoii)oc«asion on which the consideration of nair 
tyral love and affection was first introduced into the 
deed; but ^ is probable that the m-ofossional person 
employed in pre|pVing it, observin^tho inad^<|Uacy of 
price to such as ni|ght vitiate a mere pecuniary bar¬ 
gain, recommended the insertion of these words, in order 
to represent il^(such as indeed it uas)|i a| a iransattion 
of a mixed uatore, the consideiation for which was com¬ 
pounded of family motives and a valuable compensa¬ 
tion. Such an instrumcDUas this can only be im¬ 
peached in eejuity by the 3earcst evidence of a ^on-* 
tmued series of fraud; and in this case no such evidence 
exists, nor is attempted to be bi ought forward. 


* 0. 

WWVLLFT. 


T/ie IMASTten 


Ju/^ 15 . 


This is a Bill to set asicie, the ground of fraud 
and imposition a conveyance of an e-statc made so 
long ago as the year 17fS. There were three ques¬ 
tions raised at the hearing:— 

* 

<u 

r^nt) Wlicther the transaction is to be coiisideied 

merely as a sale ? 

’ 

^e(ondli/i If it is, whether tlie inadequacy of price 
furnishes sufficient ev idence of fraud i 


® * • 
And^thirdfi/i "Whether,* under the circumstances of 

the case, tlie length of time forms a bar to the 

relief? 

4 

' As to the first, the conveyance, which ds from ah 
uncle to a nephew, purports to made in consider¬ 
ation, not only of Certain annuities, butidPO of 
tural love and affection.” If the Court is to take the 
VoL. I. 20 

X 
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18,16. 

Wif:iX.LET 
t). . 

Whalley. 


latter to have really formed a of the consider* 
atioti^ there is an end of the case i 

where bhanty is intended, there is no room fbr the in- 
lereucc of firaud from the inadequacy of the price. liove 
and atfection wotlld alone have supported the convey¬ 
ance, without any pecuniary consideration, and will 
equally support it when tliere is a pecuniary consider¬ 
ation wholly ^adequa te to the value of the estate. 


But it was argued, that it is evident, from the re¬ 
citals of this deed, that nothing but a sale for a pecu¬ 
niary consideration was in the contemplation of the 
{>arties, and that the words natural love mid affec¬ 
tion,’’ afterwards thrown into the body of the deed, 
could not have the effect of wholly changing the true 
nature of the iransaction. T own I was a good deal 
struck by the entire absence, in the recitals, of all al¬ 
lusion to any intention of bounty on the part of the 
Grantor, in ri case where, from the dispropor¬ 
tion between the price and the value, it was much more 
properly a gift than a sale that he w'as making to his 
nephew. But, on looking into the case of Fihier v. 
Gait (a), where this point underwciit so much considcr- 
alion, I find that, in this particular, the conveyance 
was open to the same observatjpn. The recital stated 
nothing but the pecuniary consideration, as being llie 
foundation of the deed. The words “ love and affec- 

r 

tion” were introduced afterwards, just as they arc 
here: yet it w'as thought n«jcl?ssary, first by the Court 
of Chancery, and afterwards by the House of Lords, 
to direct an issue to try whether love and affection did 
really make a p^art of the consideration for the J^onvey- 
ance* No|ir if, even in the very suspicious circum¬ 
stances under which the deed had, in that case, be^n 


(«) 7 Bro. P. C. 70. 
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>oac£!Cutedly and Bucb cvidenee as iliare was agaiast 
tha Dafettdant, from his owa admissions) it was still 
thought impossihio to consider it as not speaking the 
actual sense of the party executing it, until the con* 
trary was found by a juiy, it would be a great deal too 
much for too to determine that love and aifection formed 
no part of the consideration in this cas^^ n here there 
is no circumstance from uhich I can infer that Samuel 
IVhaUet/ did not fully uiidei stand the nature and c0ect 
of the insstriiment that is now impeached. 

To direct a trial would be nugatorj, even if there 
were any thing like a ground laid for it. The Plain- 
tiffk have no evidence ’but the Answer of the original 

H % 

Defendant. He has made no such admissions as were 
in proof against Mr. Gott. Admitting the inadequacy 
of the pecuniary consideration, he has insisted on his 
mule’s intention of bounty in his favolir.* 

Mr. Garth alone could have proved what instruc¬ 
tions he received from Samml Jflmllei /and it is to 
be presumed, fioin <>lic respectable character*which he 
boie, that nothing would be ititioduced into the deed 
tliat was not fully authorised, and full) understood by 
the person who was to execute it. It would be impos¬ 
sible. therefore, in contradiction to the Deed, in con¬ 
it adiction to the Answer, and to the Presumption, to 
hud that }o\e and aifection did not constitute a part 
of the consideration. 

The first point being decided against the PlaintifFo, 
it IS unnecessary to consider either of the other 
qiiestiom. 
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f BUI dismissed, without costs.} 
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GEETTON z, HAWARD. 


DsTisetollie EDfTARI) IlAiyAnDyhyUiWm, 

^sUtors devised as follows:—“ Toniy wife, ^»n//ni»<ird, 

her decease to personal estate, she first peering all my 

the heirs of her j«st debts and funeral expenses; and, after her decease, 
body share and to the heirs of her body, share and share aliKe, if more 
share alike; than one ; and, in "default of issud to be law fully be- 
and in default gotten by me, to be at her own disposal.’* And he ap- 
of issue to be pointed his said wife sole Executrix arid residuary 
Ja'^iilly be- Le Jpp „f 
gotten by him, ® 
to be at her 

own disposal, Testator* left his i.aid wife, and six children by 

dies, and h*?*", him survivin^r. 
leaves six child. 

ren by his sa id A Bill beinpf filed to carry the trusts of the Will 

wife; held that i^to execMtioii, the cause was heard at the Rolls, 

the wife took jjjg Jlonoui was pleased to direct a case to be 

an estate for life ^ ^ 

only and that Common rleas, containing, among otlier*-, 

cach’of the six following qucsfions • 

children took a . 


fce.simple in 
remainder, ex¬ 
pectant on the 
determination 
of the mother’s 
life estate, in 
one sixth part, 
as tenant in 
common. 


What estate the widow, took un¬ 

der the will of her late husband 2” 

If an Estate for life only, then what Estate each 
of her children took under tlie said Will ?” 

This case was argued in Michaelmas term 1815, be¬ 
fore the Judges of the Common Pleas, who returned 
4he following Certificate, in answer to the two ques¬ 
tions above stated. 
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I *' 

That Jffaward, th© widow, took, under the 
WiU of her late husband, an estate for life only in 
the devised premises; and that each 6f her six child¬ 
ren took, under the said Will, a fee-simple in remain- ^ IIawakd. 
der, expectant upon the mother’s life-estate, in one 
undivided sixth part of the premises, as tenant in 

common with the other five children (a).** 

v 

Upon this certificate the cause now came on for fur¬ 
ther directions; when Sir Piggoti, Fonbianque and 
Shadweiiy contended against the Certificate, that the 
Widow took an Estate tail under the Will: and Sir 
S, Cooke, Beil, Wilson, *and Rose, appeared 

tbr didhrent parties interested in support of it. 

The Certificate was confirmed* 

(a) 6 Taunt. 01., and ment? oft thK case are re- 

^ Marshall where theargu> ported. 


m 

(^asrrox 




Ju^ a9. ' 
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WOODIIOfSE I. MlfenEDITH. 


/. fV., being 

^ aittl pos¬ 

sessed of eon- 
Wde able free¬ 
hold, cop> hold, 
and least held 
estates ill the 
county of f/., 
and in posses- 
sjou, as Mort- 
pij^ec, of cer¬ 
tain leasehold 
houses at K. in 
the county cf 


J AMES WOOnnOVSE, by his Will, dated the 
28th of March^ after specifically devisnigf cer¬ 

tain real estates of uhich lie was scibed, and all other 
his freeluijldj copyhold, and leasehold messuages, fhrms, 
lands, ancl tenements, whatsoever, and wheresoever, in 
the county of//ere/or//, and in the town of /Trw^ng- 
fow,” to his wife, 4nn (since deceased), ftir 

her life, and, after her death, certain specific parts of 
Ins said real estates in the county of Jfferejbrd to such 
persons, and in such planner as'therein mentioned, 
proceeded as follows • Also, I give ami devise all 
and singular other m} fteehold, copyhold, and lease- 


ilf., but having hold messuages, farm*-, lands, tenements, heieditameiits, 

no other pro- tithes, and premises, whatsoever, and wheresoever, bi- 

pertymthe tuate in the counties of//r and MidfUener, or 

sai county o elsewhere, not hereinbefore by me given and devised, 
M., and having , •, » ^ o j 

othei ehtatev equally between my cousins, EtJhuid rVootf 

nested in him as and 77/o//i«9, for their joint lives, and tlia 


Mortgagee, be¬ 
sides those at if., makes his Will, dovisipg ** all hfi J^eehold, copyhold^ 
and leasehold mcuua^es^ in the count if o/ // , and m the town of IT.,” 
to A. fF. for life, and, aftlr her death, and singular other Ins 
freehold, copyhold, and leasehold messuages,” &,c m the rountiesof II. 
and M., 01 elsewhere, to E. IF. and A. T. foi ther joint lives, and, 
after tluir several deceases, all the said fieehold, leasehold, and 
cppyhold messuages,” ^c. unto and equally among then children; and 
gives to A. IF. all the residue of Jus real estate not before disposed 
of, and all other Jm estates ami interests zJialioevct, vested in him as 
Mortgagee^ or Trustee,** “ ^tnd all the residue of his personal 
estate, ready moiuj, and scctintics (or money,” Kr. subject to the 
payment of debts and legacies* Hold, that the mortgaged premises at 
iST. passed under the devise of all the fteehold, copyhold, and leasehold 
^ mefisuagesj Afc. in the county of//, and in the town of K 
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Hie 0 f spjrvivorj” with remainder to Trustees and Wff* 
tlifeir heirs during the ,pint lives of the said Pdward 
Woodhmm aiid^» Wwnas^ upon trust to preserve 
contingent remainders; but nevertheless to permit the ‘•^Mkiuotth. 
said Wmdhome and Am Thonim to receive 

the rents end profits during their joint lives; and from 
and after their several deceases, I give and devise all 
the said jfr^hold, lehsohold, and copyhold n||gsuageS| 
fartns, lands, tithes, and hereditaments, lastly Itcrein 
before devised, unto, and equally between all tlie child¬ 
ren of tlte said Edt&ard Woodhouse, Ami Thomas^ and 
Mar^ Secretmf during their joint lives,” &c. and, 
after several remainders, concluding as follows;*— 

“ Also, I give and bequeath unto my dear wife, Ann^ 
all the rest residue and remainder of ail ray real eatate 
not hereinbefore disposed of, and all other my eltates 
and interests whatsoever, vested in me as Mortgagee 
or Trustee, under, or by virtue of a^y tleed or Will, 
or otherwise howsoever, and all the rest residue and re¬ 
mainder of all my personal estate, ready money, and 
securities for money, book-debts, bills, bonds, notes, 
and all other my clmttels, effects, and persdnal estate 
whatsoever, and of what nature, kind, and quality, 
soever, to hold to her my said wife, her heirs, exe¬ 
cutors, administrators, and assigns, subject and liable 
to the payment of all my just <Jebts, funeral ^pensew, 
and legacies hereby given, and to the probate of this 
my Will.” And the Testator appointed htssaid wife, 
and the before-mentioned Trustees, Executrix, and 
Executors, of his said Will. 


At the time of making this Will, and of hb death, 
the Testator was seised and possessed of considerabk 
freehold and leasehold estates in the county of 
fordi and of personal property to a large amoUiit } he 
was likewise mortgagee in possession of c^tUin hbuses 








V* 

MfiKfeDITU, 


*' cisis AjJCBaY.' 

I 

*Slld premises ai Ke»mngim^ in tlie eoiinty of 

held nader a lease from Brmen*n^lk College, i^ 
Oa^J^rdf by Tirlue of a deed of assignment dated the 
28d of October, |795. By a subsequent indenture, 
dated the 3d of JVbrmhfr following, the same premises 
had been conveyed to him in trust to sell, and out of 
the produce in the first place to pay himself the sums 
due to him on the mortgaffe, and the surplus to the 
mortgagor; and he accordingly^ sold a port in his life* 
time, but not nearly enough to pay the money due on 
the mortgage. 

On the death of tlie Testator, which took place on 
the 16th of Januarij, 1809, his widow entercKl into pos¬ 
session of the entire residue of the Testator’s property 
devised to her bj the Will, and, among the rest, of the 
leasehold piemiscs at Kemin^toti, remaining unsold, 
which, with the concurrence of the other Executois, 
she put up to sale bj public auction, but died before 
any conveyance could lie made to the put chasers, hav¬ 
ing first made a Will, and appointed the Defendant 
Meredith, who was also one of tht Executors of her 
husband's Will, her sole Executor, by whom the sales 
were afterwards completed. 

The Bill filed by j^dzeurd JVoodhouse and Jinn 
Thomas, and by their respective children, and the 
children of Mar^ Secretan, prayed a declamtion that 
the Plaintiifs were entitled under the Will, as tenants 
for life, and in fail in remainder respectively, to all tlio 
leasehold premises at Kensington, belonging to the 
Testator at the time of his death, or in which he was 
interested, and to the monies arising Irom the sale 
thereol^ and an account accordingly. 

It was in evidence that the Testator was not, for a ^ 
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lon^ tli»e, pr^vMus to tlie dat© of Iiis Will, nor 
thence downwards to tlie time of hm death, seized or 
pos«ie86ed of any estates or property whatever, either 
in Mttismgtony or in the whole county of Mtddhse^y 
except the ahove*^mentioned leaseholds, with regard to 
which it appeared that the mortgagor and his fepre- 
aontatives had at diflTt'reiit times, both before and atfor 
the Testator’s death, applied for an account. On the 
other hand, it appeared that the lease from 
College had been renewed, in 1808, by the Testator, 
in his own name, he himself paying ihe fine and fees 
on renewal; and further, that the whole amount of the 
purchase monies received from the sale of the mort¬ 
gaged premises was insufficient, by upwards of £500, 
to pay what was due for principal and interest upon 
the mortgage. It was admitted that the Testator, at 
the time of making his Will, had other mortgages 
besides the premises at Kehsington. * • 

The single question now was, whether these lease¬ 
hold houses at Kensington passed, under the devise of 

all the Testator’s» freehold, copyhold, and leasehold 
messuages, &c. in the county of thrcfoid, and in the 
town of Kemington,^^ to his wife tor her life, and after¬ 
wards, to the Plaintiffs, Edward TFoodhou^e and Ann 
7'Aomas, for their joint lives j or w hetlier it*formed a 
part ofthe residue given absolutely to the wife, under Hie 
description ofall other his estates and interests what¬ 
soever nested Mortgagee ot Trustee, under or by 

virtue of any deed or will, or otherwise howsoever, and 
all the rest residue and remainder of all his personal 
estate, ready money, and securities for money, dec.’’ 
and ** all other his personal estate whatsoever.” 

Sir Samuel Romtlly, Bell, and PhUUmore, for the 

Plaintiff^. 
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The words in the first clause do not necessarily im¬ 
ply an absolute interest in the estates which it is in^ 
tended to pass, but will extend to any interest of a 
limited nature. Then, with regard to the words “ all 
other his estates vested in him as Mortgagee, 
what do they amount to ? Only to a disposition of that 
which he had not already disposed of. This is not the 
mere case of a mortgage, it being in evidence that the 
Testator considered himself as having acquired the ab¬ 
solute ownership ; and, if it were not so, yet it is very 
clear that a man having the legal estate, may devise 
the property as land .of inheritance if he pleases, not¬ 
withstanding the existence of an equity of redemption. 
Clarice v. Abbot («), Np/ys v. Moriiauni {h), Martin V. 
Moielin (r). Then the question resolves itself into a 
mere question of intention, which must be decided ac¬ 
cording to the presumption afforded by evidence j and 
here we have tile cqse of an uninterrupted possession 
of the property tor eleven years, coupled with the cir¬ 
cumstance that there w'as no other property which 
could pass under the description of estates in the town 
oi A cnswgton. 

Hart, Martin, and DowdesiLti/, for (he l>cfendanf, 

the Executor of the widow. 

«» 

4 ‘ 

The evidence in this case is at least ambiguous. 
That which goes to establish tiie fact, that the Testator 
considered the property as his own proves too much, 
and that of the property haying been mortgaged for 
more than its value notcnougli, since there is evidence 
on the other side that, as between B'lortgagor and Mort- 

i 

(a) a Barn. -157, 461. Rep, Cba. 2. Cha. Free. 265. 

2 bq. Ah. 606. (c) 2 Burr. 969. 

(b) '2 Vern. 581. Gilb. 


1 
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gagee. It liras treated as a. redeemaWe estate up to,, " 

at tl^ time of, the death of the Testator. Therefore it 
follows that, at the time of making his Will, he 
himself conscious of the qualihed nature of his interest; ^ Mcaaafi'hi (; 
and the qnestton thetr arises, whether there is any 
sufficient evidence of intention to counteract the effect 
of express words;—whether the Court will exclude 
the operation of a specific devise in order to establish 
such a presumption. Admitting; that there is no other 
property to which the first words will apply, still the 
Testator has used words, which in their strict accepta¬ 
tion will not suffice to pass that property, while in a 
subsequent clause he has given it'by words which are 
immediately calculated to give efiect to the bequest* 

The burthen evidently rests on the other side of mak¬ 
ing out a case of intention in contradiction to these 
express words; and the depositions on the part of the 


X^laintilfs fail to establish it. 
wholly different. 


The' 


cas<?s 


cited, 


are 


Sir Samuel JlomiUj/^ in reply. 

<1 

The Testator, after giving to his wife for life his 
leasehold estates- in the town of A'em/wgtew, devises to 
the Plaintiffs all other*his leasehold property in the 
county of Middlesex, not before by him given ;* and the 
first question is, whether the Testator hail any pro¬ 
perty to which these latter words would apply. It is 
not whether he had the absolute property in any lease¬ 
hold estates in Middlesex ,—but any property—-any in¬ 
terest whatever, which would be sufficient to raise a 
question of election. The answer is^ that he.had such 
«u interest in these premises at Kensington ; and, if the 
case rested here, the argiimeii^^would bo at least as 
good for the Plaintiffs as for the Defendant. Then, 
admitting the evidence as to the state of the propit-ty, 
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that makes the case quite decisive yn fat^har "of the 
^ former; for it is proved that there other fifh? 

oopHoi^sE p^j.|y couiity of Middlesex, hat that ivhicli is the 
MEREDirii. \fmhject of dispute; and it also appears that the Testafhr 
was in fact possessed of other mortj^^ property, to 
which the second residuary clause may strictly apply ; 
so that the words all other my estates vested in me 
as Mortgagee,being taken as necessarily referring to 
the former devise of these very mortgaged premises, 
so far from being against us, turn powerfully in our 
favour. Then, if the Testator meant that aiiy thing 
should pass under the description of his leaseholds at 
Kensington, and in* Middlesex, it is very evident that 
he intended the beneficial interest should pass, and 
not the bare legal estate, having given it for life to the 
same person, (his wife,) whom he afterwards constitutes 
his residuary legatee. To construe it otherwise would 
be, therefore, .te fnake lier-a Trustee for herself, as to 
this particular portion of the residue. 


July 29. The Master q/* Ihe Rolls. 

The only question in thiscaSe is, under which of the 
clauses in the Will the leasehold premises at Kensing¬ 
ton, which the Testator had in mortgage, are to be 
considered as comprehended; whether under those in 
' which he speaks of his ‘‘ leasehold messuages,” or under 
the residuary clause by which he disposes of “ all other 
his estates vested in him as Mortgagee.” In strictness, 
this was a mortgage, and not the leasehold property of 
the Testator; but the point now in dispute is, whether 
he did not intend, that what ever interest he might have 
in these premises should pass by the former clauses, 
although under an improper denomination. 
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It is* admitted that the Testator had no lease^ld 
property, either at Kensington^ or eny where else 
the county of Middksi&e^ unless these* tnortgaged pre-* 
intses are to he so considered; and it is obvious, from/ 
the nature of the Jimitations and provisions in the 
>9^iU^ that, if they at all pass, it is the absolute interest 
in them, and not the mere legal estate, that is to be 
considered as being disposed of. KoW.it seems very 
dear that the Testator conceived there was some pro¬ 
perty in the town of Kensington which he might dis¬ 
pose of as his own; since it is, otherwise, impossible to 
account for his specifying that particular place. The 
residuary clause is by no means clearly expressed. If 
by “ other estates ai\d interests vested in him as Mort- 
gageCj” he means, other estates lhan those before givc-u, 
that would imply that he had antecedently disposed of 
some nmrtgage property; but it does not appear what 
that could have been, unless the preceding clauses be 
taken to comprehend the premises ht Kensington. But^ 
supposing this residuary clause were to be construed 
as including all the Testator’s mortgage estates and 
interests, still the c|uestion would remain,* whether he 
intended to designate the Kensington properly as part 
of bis mortgage interest, or whether he intended to in¬ 
clude it in the prectMing clauses as part of that pro¬ 
perty which he conceived to be his own. It ig admitted 
that the Testator had, in facf, other mortgages besides 
these premises at Ker^ington; so that the residuary 
clause W'ill not remain*inoperative, even supposing 
these mortgaged premises should not be comprehended 
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♦ e. 
HERcattit, 


in it. 
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< In this respect, the case is distinguished from tisatof 
Dams V, Gibbs (a), in which it was impossible to give 


(a) 3 P. W. 26 . 



M CAsfes lN.,.ciiANc®air: 

, V' >1,* ' 

l#Ki. effect to both clauses. That case, as fer as I'elates to 
the present point, was, thattlio Testatrix gave all her 
WoooHousc estates in three or four different cmiiitiee; and in 
MEaenmi. one of the counties specified, she had no projwty Ije- 
sides a mortgage interest. By another clause^ she gave 
all her mortgages; but she had no mortgage but that 
already mentioned, whicii was, moreover, not a mort¬ 
gage in fee, but a mortgage for a term of years. It 
was held to piss under the devise of her mortgages. 
But there a chattel interest, even if it-had been ab¬ 
solutely her own, would not have been properly de¬ 
scribed as real estate ^ and there was an express disposi¬ 
tion properly descrijitive of this interest, which there 
would have been nothing to satisl^ if the mortgage had 
been held to pass as real estates by the other clause. 
Here, on the contrary, the description of “^leasehold 
messuages, &rc.” is applicnbic to the mortgaged pre- 
niiscR; and the residuary clause has other subjects on 
which it may operate, while, if this property is held to 
be included in it, tliere is nothing to answer some o4' 
the words of local description used in the former 
clauses. The case of Martin v, MotiiUn (e), is also 
clearly distinguishable from the present. There was 
nothing in the description in that case which required 
the mortgaged premises to be included; for the Testa¬ 
tor had lands, tenements, and hereditaments,” in the 
manor of IVi/ke Ilegis, independently of the mortgage 
estate in controversy. 

Upon the whole, I am of opinion that it was not by 
the residuary clause, but by the preceding clauses, that 
this Testator meant to dispose of whatever interest he 
had in the Kensingion property, and, consequently, 
that the Plaintiffs are entitled to a decree. 


(a) ^ Burr, 978. 
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BOZON r. FARLOW. 

T his was a Bill for the specific performance of an 
agreement contained in the following paper, which 
was signed by the Plaintitf and Defendant, and dated 
23d of June, 1814, 


1816 * 

Maj^di 2P, 21. 
^ 29 . 

Specific per¬ 
formance of an 
agicemeui for 
selling the busi¬ 
ness ofanattor- 


Propositions between Mr. Farhw and Mr. Bos^n, 
Mr, Fariow proposes to give :t?3075 to Mr. Boson for 
bis business on the following condition t—First, .^’1000 
to be paid on the 1st of next,’from which time the 

business to be carried on in their joint names, and so 
to continue till within ten days from the end of East.,r 
term next.—The remaining £2075 to be paid as fol¬ 
lows 1000 in Emler term 1816,—and .i^l075 in 
Fioslcr term 1817. The whole profidis of the business 
will, to n ithiu ten days of the end c/f Easter term next, 
be received by the said Mr, Bozon, and from that 
period the whole business to be traiisterred to Mr. 
Farhno. The payinerit of the £2075, to be.secured by 
the warrant of attorney of Mr. Farhne, to be given at 
the time of signing this agreement, on which judgment 
may be immediately «ilercd np f and if Mr. Boson 
wishes it, Mr. Farlozo is to give tliree notes, tw'o for 
JpltXlO each, and the other fof 1075, payable at the 
times within mentioned.^ Mr. Buzon, on his part, un¬ 
dertakes that the net proffls Cff his business for the last 
three years, has been £20^ a year, and upwards. 
The fixtures of Mr. Boson's office, to be taken by Mr. 


iiey,refused,up¬ 
on the Bill of 
the vendor, 
there being no 
express stipula¬ 
tions by which 
the Court might 
be enabled to 
carry it into ef¬ 
fect on his part, 
in return for 
the Defendant’s 
purclia.se mo¬ 
ney ; and there 
being no condi- 
tidns generally 
applicable to 
transactions of 
this nature so 
as to come 
w itliiu the de- 
.scriptioii of 
“usual clauses” 
to be inserted 
iu an instru¬ 
ment to be 


drawn up in 

pursuance of the agreement. Qu. Whether such an agreenient is in. 
its nature valid, upon the ground either of morality or of public policy ? 
Qu. If legally a valid agreement, whether it is of such a nature as is 
capable of being enforced in equity ? 
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at a valoaticm,. and Mr, k to have 

the , option of tlba lease of Mr. jBwom’s 

dwelling-house /md o 0 <^s, at ibe snm he has Iciid out 
jn the improvements tlici*cof, the same not to ;^ceed 
' iC*200, and to make his election whether he^witl^take 
such house on or before j\Iichaclmas*d»y next* Frmn 
th^ 1st of September, the business to be carried on in 
the nai^s of Bozon and Farlozv. In case any artii^d 
clerk or clerks shall be taken by Mr. Bozim alone, or 
Ml** Bozon and Mr. Farlow jointly, third of the 
premiuih to be received is to be retail^ by Mr. Bozon, 
and the remaining two-thirds to be paid to Mr. Far- 
hm, it being understood that no cle||i^;is to be tlffeen 
to board in the house. Mr. Farlow, '^bn Mr. Bozon'a 
going out, to take an assigiiinent of the articles, with 
usual clauses.” 

At the time of this paper being signed, and for many 
years previous thereto, the Piainttlfhad carried on an 
extensive business 51 s an attorney at Plymouth Dock / 
and the Bill stated that, being in Fondon in tlic month 
of June 1814, he had, on the J 6 th of that month, an 
accidental meeting with the Defendant, who was then 
an attorney practising in Fondon, and who intbrmed 
him at the time of such meeting that bf was desirous 
of leaving Fondon and comm^jiicing business in the 
country, upon which the Plaintiff said that he himself 
wished to retire from proctice ; and, if the Defendant 
chose it, would dispose of his business to him. The 
Defendant appearing to be pleased with the proposal, 
a. treaty was entered iiito, and several subsofjuent 
meetings took place between them, during which the 
Plaintiff explained to the Defendant the nature and 
extent of his business, g^ave him an opportunity of in¬ 
specting the books of his agents in London, and pro¬ 
posed to him to go down to Plymouth to make further ; 
inquiries and examination at his oihee, but wldii:||Jhe ‘ 



CASES-'IN qiSNCERr. 


4fi 




I)e/fentl&nt declined, he was w^ll^satisfied with 

the information he ha|| ahessdy acquired, and with the 
PlaintifT’sassuranfce, and offer unitertake, that his 
bUMdutes nacI .yielded upwards of 4?SIO()0 net profit pe^ ^ 
for the three years preceding. The sum pro¬ 
posed to be given and received, by way of premium, 
was ^5000, to whieh i?75 was afterwards added’?^n 
cOi^secjnonCG of a discussion respecting paymOiat of in¬ 
terest, the Plafotiff agreeing to accept this addition 
in lieu of iiiteHst. A discussion also took place!^®* 
specting the security to be gl^en fi)r payment of the 
instalments, the Defendant having first offered landed 
sefenrity, but aft^^rwards aUerijig Ids mind, and pre¬ 
vailing on the Flaindff to bo satisfied, inslt ad of itj 
with the se^" jsv expressed in Hr' paj^er already moe 
tinned. T!ie paper uas then signedj the Plaintiff 
having previously, as the Pill allege<I, stnt(*d to the 
Defendant that lie Imd ii br«jther whQ was then sottirjg 
Up the business of an attorney at PL^maidh DeeA, and 
that he could not be answerable for the disposition of 
his clients ; hut the Defendant said he would take hia 
chance. The Hill then charged that, at the time of 
signing tlie paper, il was agreed between the parties 
that articles of agreement should be regularly drawn 
up and executctl by eac^ of them om the evening of the 
same day, at the office of the Plaintiff’s agents in 
l.oiidf)?? ; th.at the articles werv drawn up accordingly 
by the Plaintiff’s directions, but the Defendant did 
not attoiui at the oftice piH'suant to Ids engagement ; 
and that, though frequently applied to, he had ever 
since refused to complete the agreement. 


JSlGi 

Ba'zoif 

r. 

Fa a LOW* 


The Defendant by his answer admitting the signa^ 
ture of the paper, and the treaty w hich led to it, in¬ 
sisted that the paper in question was drawn up by the 
Plaintiff’s agent in presence of the Plaintiff and Do-* 
Von. I. ^2 If 
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Bozoi* 

V* 

FARIiOW. 


I^dant, only^ the heads of an arrangeDitent ii^tended 
for the consideratfdii of b(|jth |}arties) and by no means 
a conclusive or binding agri^metit bctwee%;1them, 
each to be at liberty to alter or alto|^^|J|l|gect 


them at any time previous to the execution of the'lirtt- 
cles^f agreement which, he admitted, were to be pre¬ 
pared and exerted on the same evening, in case the 
parties ^ould mutually approve of the terms, but hot 
otherwise. 

Another groundx)f defence taken wa(^, that the Plain¬ 
tiff had made a felse representation relative to his bro¬ 
ther, who had served his clerkship in |||j|oihce, 

Just then set up in business for himself at Ptgmdhth 


Dock aforesaid, but with whom he stated that he, 


the 


Plaintiff, had no intercourse or connection, with the 
view, as the Defendant believed, of persuading him 
that he had nothing to apprehend from that quarter, 
whereas he found, after leaving the Plaintiff, that at 
that very time the Plaintiff and his brother were re¬ 
siding together at the same hotel on the most friendly 
footing; in consequence of which discovery he wrote 
to the Plaintiff for an explanation, but received no 
answer, which made him refuse to hfye any further 
concern in the negociation. , 


A third ground insisted upon was, that the Plaintiff 
was entitled to no relief in Equity, inasmuch as all the 
matters contained in his Bidl might be tried and deter¬ 
mined at law. 


The Plaintiff's brother was examined as a witness 
on the part of the Defendant, to prove that, although 
there hml been a coolness between tlieui, their disa¬ 
greement had made up, and they were on per- 

fectly good terms at the time of the Defendant enter- 
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0 ^ 

ing iato the aUi^ed agreement t that m had, in fak, 

at that time, oblainki prtoise8”^“lflom several of his 
bro^Mr^R l^lients to trans^ their business into his 
'"tl^t the Plaintiff had repeatedly advertised 
a partner, as being him'elf about to retire - from prac¬ 
tice, before his negociation with the Defendant, and 
had even ofter<?d to disjjose of (he business for a less 
sdra than the Defendant proposed (o give for it; and 
that the busi#8s itself was not of a saleable description, 
as being pnni&i|pHy in Common Daw and Bankrttptey. 


1816 . 

BorOv 

V* 

FARiOW. 


On the other hand, it appeared from the evidence of 
ftjondon employed to draw up the paper in 

question, that the first rneeliiig between the parties at 
which the Deponent was presertt took place on the dfty 
l>efore that on which the paper was signed; that he 
then received instructions to draw up the paper, the 
signature of which was only deferred in consequence 
of some difficulty as to the security proposed to be 
given by the Defendant. The evidence tlien proceeded 
to confirm the statement in the Bill as to the voluntary 
communication by the Plaintiff at their .subsequent 
meeting, and previous to the signature of the paper, 
of the circumstance of his brother having set up in 
business; and it addeil, that the Plaintiff also at the 

same time informed the Dehmdant that he had before 

» 

advertised the business for said, and that it was a busi¬ 
ness likely to be not so productive in time of peace as 
it had been during the w£«*. That the Defendant asked 
the Deponent whether it was not to be apprehended 
that the brother of the Plaintiff might takeaway a great 
part of the business ; to which the I!)eponent replied 
that there was no answering for the caprice of clients, 
but he did not think there was much ground of appre¬ 
hension in that quarter, after'the Defendant had been 

g H2 
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J3o7rON 

V, 

Faulow^ 


properly introHiced by the Plaintiff; and lb»t* much 
would depend on his own conduct. That this conver¬ 
sation passed before the Defendant signed the 
l^iiich paper the Deponent firmly believSi'^ll^^;^- 
tended to be a bindings ag^reemciit; and that, as’Hne 
Defendant was to leave London the next day, it was 
determined that rea^ular articles of agreement should 
be drawn up ready for execution the .same evening, 
upon the terras cxpresse‘d in that paper. Tliat there 
was no intimation whatever of the parti^%cing^ either 
of them at liberty to recede from thoe^ terms, but on 
tlie contrary it was plainly expressed and undersfipod 
that the paper in quO^tioii was to form the basis 
articles. '' 


Sir Samuel llomilh/f Jllonlagu, and JPepj/s for the 
Plaintiff. 

t) I 

The first ground -of defence relied on ag^ainsl the 
specific performance of this agreement, is that of un¬ 
fair practice and miercprc’sentalion on the part of the 
Plaintiff. dates of the several transac¬ 

tions, and the character and situation of ilie ])artics, 
are material. Both wei e professional pet^sons; there¬ 
fore, it may be prefmmed, less, likely to be imposed 
upon than others. The first application proceeded 
from the Defendant^ si^veral da>s bolbrc the final 
meeting. The arrangement bears every mark of 
deliberation. The Plaintiff/proposes inquiries to be 
made, which the Defendant declines, as considering 
them umiecessary for his satisfaction. The terms are 
agreed upon and settled at the moeting of the 22d; 
but the paper then drawn up remains unexecuted till 
the ensuing day, when both parties, after taking ail 
tlds length pf time for consideration, affix their signa- 
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tures t6 it AH that remains is the me|e nnsupporied 
imputation of a fraudulent prefereni!;© of the PlaiiitifT’s 




y'f' 


Then it is said, this paper was not a final agree-^ 
nient, but n^re proposals for an agreement. But tliey 
were accepted proposals, and therefore equally binding 
in a Court ofN^quity with a more formal instrument* 
They were sij^ned by both parties, after a full uuder- 
&tandiiig, aiig' with mutual confidence. 


1S16. 


Bozon 

./ 

Farlow. 


\YitIi respect to the remedy being only at law, in 
as Uvfase of personal chattels, though no 
fwc^fee instance caji be found of a similar agreement 
enforced in Equity, yet tlierc *are many which con‘e 
up to it in principle. fimHosi v. Usttr {a), Piacoch v. 
Peacock (b). The difference between the present case 
and that last cit<‘d is oiily^as to quantity. Here it is 
the entire interest which is the siilj^ject'of the contract. 
There it was only a pai'tnership share: but Ball v. 
(og^s(c) was not the case of a partnership; and it 
might just as well have been said, in that case as in 
this, that the proper remedy was at law. The true 
principle is, that Equity will relievo in all cases where 
an agreement is of sych a iiatiiiie that it cannot be 
substantially carrFed into effect at law', 

« 

« 

Another objection was made to this species of con¬ 
tract ill the case of v. Gu^ (d), viz. on the 


(a) 3 Atk. 383. Vide 
Anon, ti Vos. 620. Cud v. 
RtiUer, 1F. W. 57 0. Capper 
V. llarru, Bunb. 135. Nu1~ 
bt'orra V, Thornton.^ 10 Yes. 


IfJJ. Hinson y. Jrmilage, 13 
Ves. 37. 

(6) li) Ves. 49. 

(c) 1 Bro. P. C. 290^ 

(d) 4 East 190. 
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iSt®. grdititd rtf its contrary to tbe policy of tlio law, 
and 10 principles of morality and good conscience, to 
^ carry such an agwement into execution ; it being re-. 

FaniiOW. presented as inconsistent with the duty of a|i atlarney 
Vo transfer to another the confidence reposed in him 
by his clients^ But how, if such an objecf'ion were to 
prevail, could an attorney he jusfihed in taking a 
partner, or even admitting a clerk, i^.to his ojffiicc? 
And what is there to distinguish the case of an attor¬ 
ney from other eases, for instance, that a medical 
man, in whom the- same or a higher species of persona! 
confidence is reposed by his patients ? 

Fonhhnqne, Ilfir/jand Nezs^fnnd^ for the Defendant. 

In JRunnv, Gut/(a)^ the parties were sent to law, 
but not til! after the Lo}d Ckatiaflnr had expressed 
his great disappr<{biition of that species of contract, 
and considerable dptibts of its legality. The confi¬ 
dence reposed in an attorney by his clients is not the 
subject of bargain, not an article which maybe trans¬ 
ferred from one man to another at pleasure. Tf it be a 
part of the policy of the law to preVent the execution 
of contracts, the effect of which would he to destroy 
social confidence, thk is of (ha^ very species of con¬ 
tract. The cases of partncT'diip are widely different 
from such a lase as the* present. When an attorney 
admits another into partm r^iip, it is under the same 
obligation of secrecy a- to tb’* concerns of bis clients 
by which he himself is bound, and his oWn previotn^ 
obligation still continues in full force. But here is a 
transfer attempted to be made to a third person, be¬ 
tween whom and the bargainor or his clients there 


(fl) 4 Ea&t 190. 
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no obli^tion whatever, of all the private concerns of 
those clients. 

if a parly^lias a legal right he has a 
legal remedv; and there is nothing in the nature of 
this contract that calls for a specific 2 >urformance in 
Equity. * 

\ 

Besides, the loose and inaccurate character of the 
instrument 4# such, that if the agreement were in 
itself of a nature to be carried into execution, a Court 
of Equity could not, in this instance, decree a specific 
pNii^rtnance. In many cases where parties have en¬ 
tered into articles with reference to a more formal in¬ 
strument hereafter to be executed, although it may be 
evident that they did not consider those articles as in 
themselves constituting a binding contract; yet, it 
appearing that the articles were so entered into upon 
the faith of a settled mutual undefstailding, a specific 
performance has been decreed in this Court, as of an 
actual agreement- But in such cases the Court has 
always looked at the terms of the instrument; andy 
when it has been sben plainly that it was a mere loose 
and undigested set of proposals, meant to form the 
basis of a future agreement, bugt not considered by 
either parly as in itself of the essence of an agreement, 
the Court has refused to exec^ite it.^ * 

The present is clcslr4' a case of that description. 
One of the heads of these proposals, always referring 
to a regular instrument (which, it will be remembered, 
had been directed to be drawn up, and a time for its 
execution fixed,) is, The usual clauses to be in-* 
serted.” What are the “ usual clauses” in an agree¬ 
ment like this ? An agreement for the sale of the 
Plaintiff’s business as an attorney at 


3816. 

Boxo.v 

^ V, 

rARI.OMr. 
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J815. 

Bozom 
n. \ 

Farloiv* 




WliSt i^oiild ‘be the iJatOre of the c!nUso,' that ‘ sltt^id 

resti^n Mnif from settSo^ up busi^^ss tbere »gam 4t 
any how iimny variations in tW 

Stq,d<!fi%'tUndihg agreement would 

'qneslipn give birth ? What rule would th^ have for 
deciding which was the true understandii]^: of such an 
agreement; Then, the Plaintitf’s undertaking lliat his. 
business had been upwards of £^000 ^^ler nmrmn^ for 
the last three years,—what does it aniouut Or how 
call such an lindertaking be made tlje basis of a decree 
for specific perforinarice ? 


But, supposing the mutual uuderstauding 
ever so clear and explicit, is this a case in which 
cificperformance can he decreed?—Is there any in¬ 
stance of its having been decreed when the agreement 
is such that it cannot he specifically executed without 
recalling time past^? Thi.-. contract has iu fact passed 
away by the lapse egf time. It was an. agreement for 
a partnership from I\Iichaehnm 18i4 to Ju/Hcr ISlb, 
and for the sole busincssr from that lime, '.rhis is like 
a contract for a lease where the term ibr w Inch it was 
to have been granted has passed away before a decree 
can be obtained. The bu'^iness, which is the thing 
contracted for, is not the same f|ojn 1816' to 1817 that 
it was from 18If to 1816. A di'cree for the specific 
porformahcc of this agnomeat would therefore, if it 
had any operation, gi\c u thing totally dificrent from 
the thing contraclt'd for. #■ * 

Efpjity can give no more than the law would give. 
The true principle for the interposition of Equity em¬ 
braces two propositions—first, that the agreement is 
in itself a binding legal agreement—secondly, that it 
does not admit ot compensation in damages, and is 
Auch as cammt be specifically performed at law'. This, 
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All tjip cAntrary, is an ag:ro«»mAnt i^hich, if to be exe¬ 
cuted at all, can only he executed in the nay of com- 
l^ensatioii. 

It is a gAlk‘ral rule that Equity will not decree a 
sjiecific perfoiTOiance in cases of agrecmeuta respecting 
personal chattUds : the only decided case of excejitioii 
to this rule is teiat of a partnersldp; and the reason 

is, that iSttppose an agreeriK'nt for a partnership, and 
that one of the partie> afternards refuses to perform 

it, the other could have but a \er\ Iriadcquate and 
doubtful rciuedv at law. There would be no possible 
mod<?^,ot calculating profit and los^, and the damages, 
if any were recovered, would of necessity be very in¬ 
considerable. Hut in this case^ if au action would 
lie at all, the relief to ])e obtained by it would be pre¬ 
cisely of the same nature as that which a C’oiirL of 
Equity could give. 


1816 . 


Bo 70 >9 

J 

TauJOW- 


The single point that remains is, w'hether the Plain- 
tifl’, supposing it to be a case for specific performance, 
is entitled to such a decree upon the evidence, wdiicli 
amounts to gross nusre[»roseiita(ion, and to a surprise 
upon the Defendant, at least, it not to a positive fraud, 
in respect of the bio!he 4 ’\ having »et up in business. 


Sir N. lioiniltf/ in reply. 

'riiis is not the case c-if a peisoiud chattel, ns to 
which it isfaldllmt Equilv will not decree a specific 
portbrma oce ; nor has it aiij analogy to that case; the 
rule being only that this Court will not assist the pur¬ 
chaser of a personal chattel, by giving him the thing 
contracted for, upon the ground that he tuay have full 
compciisatitm in damages. In the present case, on the 
contrary, the purchaser would be entitled to relief in 


46^ 



470 


CASES IN CHANCERV. 


Equity, because the value of the thing contivctt'd for 
is not capable of being estiiiiateci in damages 3 and the 
vendor is consequently entitled to the same reniddy, 
on the ground of mutuality in the coutracU 

Then as to the objection on the gro/nd^ of public 
policy. What is there to distinguish /this case from 
those of similar contracts which are tading place every 
day in other businesses and professions? In Bunn v. 
Ottj/t(a)i whatever may be represented to have been 
the opinion of the Lord (lin^cclhr, he did not 
upon it, but sent it to a Court of Law to determiiKi^ 
whether it was a valid legal agreement. , 

V,’ 

Next, as to the >vaul of good consideration; it 
cannot be alleged that it was an agreement without 
consideration; and, if there was any, what means exist 
of judging wheth<‘r it was or was not inadequate? 

w «- I ^ 

e 

To the objection, that the papei in question is a 
paper containing merely proposals for an agreement 
which were not atcepted; the answer is this. Un¬ 
doubtedly, a more formal instruinvuit was in the con¬ 
templation of the parties; Imt, if these proposals wen- 
indeed not acteptgd, why was the paper signed and 
attested.^ Can a professional peison, who has thought 
it necessary to pre-erve^ such evidence of his assent to 
certain propositions, and afterwards thinks fit tore- 
tract, saying that it was nq Agreement, be allowed in 
Equity to avail himself of such a subterfuge? He 
calls it a treaty; but in fact it is iieitb&r more nor less 
than the substance of an agreement entered into by 
two parties after mature deliberation. It is said that 
terms are necessary to constitute an agreement. Here 


1816. 
lio/ON 
f 4RT owi ' 


(a) 4 Eaht 190. 
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are tSe itnrn of the agreement. The Plaintiff doe^ 
not iseek by his Bill to have any thing inserted that is 
not to be found in this paper. Take th^e ordinary case 
of an }i^fee|ftent tor a }<^se, with the nsutal cove-, 
Hants.” On^^of the parties says that he does not know 
what are Ifual covenants. Was this ever alleged 
as a reason whV the Court should refuse a specific per¬ 
formance ? TlieVendor, in this instance, will be re¬ 
quired to covenant that his business had produced 
£W00 a year during a certain period. There is no 
d^l^iculty in that, provided the fact be so. With regard 
fo all cither objections to the loose nature of the in- 
struB^nt in question, it must undoubtedly be referred 
to tlfo iMaster, to settle a proper form of deed; and 
this will sufficiently obViate thenv 


v-rv-Wn./ 

Bozewt 

'Farlovk, 


The charge of fraud and misrepresentation is not 
borne out by the evidence. 


The Master of ihe Uolt.s. , 29. 

This is a Bill for the specific performance of an 
agreement, by which the Plaint>tf, an attorney at 
Ptj/moiHh, was to give up his business to the Defend¬ 
ant, in consideration of a ccrtiSin sum of money, to be 
paid to him by instalments. The Defendant, having 
repented his bargain, resists the completion of it on 
several grounds. Bly principal doubt, how¬ 

ever, has been, whether, .supposing all liis other olyec- 
tions to be surmounted, this is an agreement which a 
Court of Equity can carry into execution. The De¬ 
fendant agrees to give £3075 for the Plaintiffs busi- 
ness, and the Plaintiff agrees that, at a certain period, 
his business shall be transferred to the Defendant. 
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B»)zo>r 

V, 

Paelow*' 


Noh', the business of an attorney consists in Iiis being 
employed by others, from the confidence which they 
repose in his skill and integrity. In what way^^ then, 
iils the Court to decree the transfer of ? 

' What is it that 1 am to direct Mr. BozonXo do^'^wards 
the fulfilment of his part of the contra«^^'i|ll*he Court 
must be able to prescribe to both partie/^vhat it is that 
they are reciprocally to perform. TlwVery ground on 
which the jurisdiction of a Ci»urt of K<|Uity in decree¬ 
ing a specific performance is founded, is, that it is able 
to give possession of tbe very thing which is the 
ject of the agreement, and which a C)ourt of 
not do. But, when 1 order IVlr. Furtow (o:\|^^!-shis 
£3075,, in w liat way am I to proceed in ordeif to put 
him in possession of Mi. Bozous business? What acts 
am 1 to direct Mr. Ilazon himself to perlbrin, in order 
to etfect that purpose ? 


V * 

In tlie case of Bjttiut v. O'tijy («), there wa.s no occa¬ 
sion to con.sider w hether the agreement could he spe¬ 
cifically performed; the only question was, w'hetlier 
there wa^ a ti'gal con.sideration for the securities that 
had been actually executed. In lhat casti, however, 
there \vere means devised, by which Mr, (7/rpn/tcr'ji 
business might havo bi'Cn mady to pass into the hands 
of the other parties; for it was stipulated that he 
shoubl not, in future, fraciise as an attorney within 
150 iniloK of Bnndon ; that he should permit his name 
to be used in the firm for a«conKidcrablc time after he 
quitted the business; lastly, and principally, that ho 
should endeavour, by all thq means power, to 

influence and induce his clients to become the clients of 
liuiaj and Gup. I'he I^ont Chancellor doubted not only 
Oie propriety, but the legality, of some of thos' 


\ig\ 


(tf) 4 East 190. 
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dtlions: ‘and, thougli it was ultimately delermined 
that they were not illegaS, T think that he would 
hi»rdly have decreed them to be specifically executed, 

,1 i 

Does' the present caf<* furnish any f;rouud npoH 
which I ca^nlArfe IM.. liinon to pe. form any of the 
acts, the perfiuiijiaiu’e of which wa'> '*tipu1,ited in that 
«f Ihtnn V. r/wy'i’he om!v part of thi- agreement, 
which seems al all to he’e a tendency to provide for 
its completion by introdueinq; the Dtfendaul into ^ho 
business, is the '■tipt Ution that it shall be 
in th^ir 'mint nain *s from the l^t of 
icmbiFf |Sll till wuthin ten »>s of* the end of Hfi'^ter 
Term I^ b\ a stipulation which has never been acted 
upon, and tlie peti'id for acting li])on which bad ex¬ 
pired long lietoio the hcaitagof the cause. The de¬ 
cree which 1 should have to make would, therefore, be 
nothing moie than an Older upon Mr. to pay 

his [uircliase money ; or, if 1 weie to gd any birther, 
and to intioduce the word", ‘‘ Ujxin I\Ir. Jhnou'f 
transfuTing his biisines>5 to him,'* 5 should feel my- 
selfgieatly at a loss in tolling tlio one paity what he is 
to do, or the other w'liat he is (‘iilitled to exact. 


1810 , 
Bo/dn 
T' KICOW, 


It may belaid, howtn|‘i, that It foustitutes part of 
the agreement that “ the usual clauses" dull bo in¬ 
setted in the instrument to be «ese(‘ut(‘d, and,* there¬ 
fore, that, on the basis of that agreement, sncli cluiuses 
might be introducixl into it-*as would suhiciently pri/- 
vide for the l^e^nd.uit’s stcm itv. Hut it h.is not been 
at all siigges5te<4 What are the clauses which, independ¬ 
ently of positive stipulation, belong to an agreement 
of this sort, as the usual cl'uises." We imve, in the 
case of Bftmiv. (hip^ an instance of sudi clauses ns 
have been introduced into en 'igrecicr at of the saint 
nature with the pre»ent. lint aiv thev to be con.ii~ 
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i816. 

Bojcois 

V 

Fajilow.' 


dered as stipulations ^ annexed to this sort *of tratiS'’ 
action as to be introduced^ as the nsual clauses,’* 
into the instruoient whic^ is to be executed nOn the 
basis of the present ^^reenient? Is Air. be 

boiird, for instance, not to carry on his business of an 
attorney within 150 miles of F*^mowtA//^^ithin any 
and wbat other distance from that ; when it is 
manifest, from direct evidence in regiy^ to what passed 
at the time M'hen this agreement w^as framed, that no 
such point ever came into discussion between the par¬ 
ties; and when it has l>ecn decided, in the cas«|^|l| 
Cruttweii V. /jye(a),that, unless restrained by 
contract, a man may, after selling the good a 

trade, set up a biisiimss of the same kind, at tire same 
place, Ayhonever he pleases ? Then, is Mr. Bojsow, in 
order to aliiire customers, to permit his name to lie- 
inain in the firm after his concern in the businesf^^ 
entirely ceased ?, Admitting that it is not illegal 
contract, \et is it a stipulation so extremely proper for 
a Court of Equity to sanction, that it will introduce it, 
as of course, into an agreement, the parties to which 
had never expressed any intention of resorting to it ? 
I apprehend, not; and f should think the same, like¬ 
wise, of the remaining covenant, which is to influence 
customers to ernplcy the one,party to the agri'cment 
because the other party is paid for so influencing and 
inducing them. > 




There are no means, thenefore, that J prescribe, 
by which Mr. Forhw, when he has paij|p^ money, is 
to have any thing secured to him in tor it. I 

am not called upon to determine whether this is a void 
agreement; but I think that it is an agreement which 
a Court of Equity is not able to carry into execution. 


(tf) 17 Vcs. 335. 
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aad thaHte JBiil must be dismis^d; but without costs* 
i^ince it is an agreement which was deliberately entered 
into on the part of the Defendant. < 

t 

i'l 


\ 

GEORGE MUTTER, Clerk, - - PtAiVTirp, 

'M i"** 

kMpUR ROBINSON ClIAUVEL, Clerk, AN- 
''^IeW DENNIS OKEULY, SIR THOMAS 
PLUMER, GEORGE WATLINGTON, 
JOHN SYMONDS, ROBERT CAPPER, 
ROBERT CLUTTERBUCK, JAMES TEN¬ 
ANT, THOMAS NICHOLE, WM. MAN¬ 
NING, JOHN FOX, ana t!>e ATTORNEY 
GENERAL, - - Defendants. 

T he case made by the Plaintiff's Bill was as fol¬ 
lows :— 

Sir Lancelot Lakcy seised in fee of the mansion of 
Cannons^ and of the impropriate .rectory of Siojunore 
t,ha Less^ otherwise Whitchurch^ in the county of il/id- 
dlescXf (which rectory is a donative with cure*of souls, 
whereof the advowson or right of donation was parcel 
of right belonging thereto,) made his Will, dated the 
Ist of whereby he appointed Dame Essex 

Drax andlpp^n, Sir I^tcdol Eake^ the younger, his 
Ex^utors, and gave to his said Extumtors, and their 
heirs, the tithes of the said impropriate parsonage in 
trust for certain charitable purposes tliercin mentioned, 
and, subject thereto, to be enjoyed by the then incum¬ 
bent and his successors, and devised to his said Exe- 


1816. 

Bozon 

V. 

'I'arlow. 


Juij/ 23, 24. 


Plea of Pie- 
narty. ’ 

* Queere^ if it 
will hold to a 
Bill seeking 
possossioii of a 
Donative 
living ’ 
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eulots and their heirs^ the advdwson or right of dona^ 
tioM of the said rectorv. 

V ^ 

ft 

On tlie death c»f tliOiiTestator, the mansion of CJ^nom 
deHcended to J^ancchl the yousiger, as his 

heir at law, who dying intestate in same de¬ 

scended to his brother, and heir at lam Sir IVarmick 
Lale ; and, by indenture dated the ^d of Fcbrtfmy^ 
i()93, Dame J^ssrx Drox^ the sur/iviiig Executor, 
conveyed to Trustees therein named, and their heirs, 
the said rectory and ail the tithes tliereto belonging^ 
upon trust for tlie charitable purposes mentioned tk' 
the Will, and, subject thereto, in trust for the theii in- 
cumber.t and hi*! successors : in which indenture was 
contained a proviso tli^U the Trr.stees should sutler the 
said If onmcl 7j(fJx^ liis heirs and assigns who should 
be owners of the riuid mansion of ('((//nous, to nominate, 
as often as he or they shonid rhiuK fit, a clerk to 
iiicimilamt. 


Some time, jirevjous to tlie year IT"!, Sir IFiricicJ: 
L(tkt’ conveyed the mansion of and also his 

e(|uitahle interest in the advowson, to Jomes^ Duke of 
( 'hfindos^ after uh<»se dee<‘ase the same were, by act of 
pariiamerit, vested yi Trustees^for sale, who, by deed 
of ylpril. irj.3, conveyed tin* mansion in fee to 
and ptit t'p the rectory tp sale by public auction, vvlicn 
one Piifls(‘/j was th'clared the purcliaser thereof, for 
X'790, in trust for the MarquijS of (}/(///a/von ; but, dis¬ 
putes having afte rwards arisen respecti^-^j^jlho title of 
the Trustees under tlie act/on the grtjntid that the 
advowson was appendant to (he site of the mansion of 
Cm/nons'f a Hill was tiled for specific perrorniance, 
and a d(*crec made lor a relcreiice to tlie Master; and 
before any further proceedings were had thereon, this 
suit was compromised, it being agreed that JIalielt 
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De taken a*? puj'chasor at the siun aforesaid, to 
whom and his heirs the rectory uas arcordiii'^Iy con¬ 
veyed by deed of Aprii 1765’, aJi parties joining' in the 
eonvepnee. 

The of Cantionsy after I/a?lr(.('s death, was 

sold, as tiie Bi^ -^htled, to <!se ancestor of the Defend'anl 
O'Kvlhj. or to jsers'on unknown to the Plaintiflj 

throiigli whom OAu/Zf/ claimed ’ and the advowson 
was vested by act of pailiament, <among other heredi- 
/tttpicnts), in Trustees and tlieir'.heirs, upon trust to 
Sell; and they conve>ed the same to the grandson of 
JliMctU who was also Devisee for life under his Will ; 
and who, by itid<nitures <lated the lltli and 12 (h of 
October^ 1793, conveyed the said eepiitable advovvsou 
or right of donation, for the sum of to the 

Plaintiff's father, In whom the same was afterwards 
conveyed to the l}id‘endant,,/br, Ids JLunrs and assigus. 
upon trust to sell for pavnu'ut of dei>ts. 

The Bill, filed Jiifp 1811, proceeded to state 
that in 1776’, ifnlk li nominated and appoigteti to the 
said donative church <iiie Hmrit/ Poofv^ deceas¬ 

ed), who continued in povssession, as minister of the said 
church, till his death 911 the 5th of l^crcmha'^ 1810, 
whereupon the same became v«dd ; and that, b\ deed- 
poll dated the ‘^^d of lA/y Ibllowing, the Plaintiff s 
father and Fox duly appointed the I’laijjtiff thereto, 
who in due form of law dmk the oaths of supremacy 
and aUegi’dtui^ hnd subscribed the thirty-nine articles 
of religion, tilffd in all other respects' conrorn){‘d to the 
statutes made in respect to donatives with curt? of sonls. 
and thereby became, and then was, justly entitled to the 
said donative clutrch, and the protits of the said benefice 
since the i^d of jl/o// aforesaid. 

Vor. I, 2 1 
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That tlie Trustees uiwler the deed of 1693 had never- 
joined in appointing to the said doiiative; the said War^ 
uick Lake in his lifetime, and the owners in equity 
for the time being of the said advowson since, his 
death, having always alone appointed theri*to; but that 
claiming, as owner oi' CannonsJ\<si he entitled 
in equity to the said advowson, had fornj/jd a scheme ta 
obtain the beneficial interest thereioj^n pursuance of 
which he procured an information to be filed by the 
Attorney General, in the year ISll, against the De¬ 
fendant J/«.?graty‘, (in whom the legal estate wa^, 
vested as representative of the surviving Trustee under 
the deed of 1693,) for the oppointnienl of new Trustees, 
on which a decree was obtained bv consent, and Trustees 
accordingly appointed, to whom /l/j/.vgrarc afterwards 
coHve)cd the advowson upon the subsisting trusts of 
the said indenture, and who, by the direction, and with 
the privity of appointed the Dcft’iidant 

Chauvfl to the said donative, wliich last named De¬ 
fendant had, by virtue of that appointment, ever since 
the said month of -^Jay IS 11, been, and then was, in 
posscs.siou of the .said donative, altht)ugh, at the time 
he was so appointed, he knew, or was inl'ormed, or hiul 
notice, of the adverse title. 

» 

The Bill further stated, that the Plaintiff’s father 
died leaving the Plaintiff his heir at hnv, and as such 
beneficially entifled lo the advowson. sTibject to the 
trusts of the deed of 1803 ; *and, charging that the con¬ 
veyance b} Hallett to the ancestor of O^Udly, did not 
pass the equitable right to the advowson, but that llaU 
htt himself had, in tact, nominated the late incuinbout 
after that conveyance was executed, that he had the 
right so to nominate, and that so it would appear if the 
Defendants, O'Kelly, and Sir Thomas Plumer^ (to 
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wliora liiid lately sold the mansion of 

would discover iheit* title • and moreover, that the De¬ 
cree ill the AttorUej/ fJt-nfral v. Miis^raie was impro¬ 
perly made, inasmuch as the Plaintiff and Fo.t were no 
parties to the i^ill, and also inasmucli as the same wasy 
obtained by col'.\usion; therefore prayed a declaration 
that the said adv^wson or rij^ht of donation was Vested 
in the Defendantsi the Trustees appointed under the 
said Decree, in trust for Fox and his heirs, subject to 
the trusts of the indenture of IS05, and that the same 
la^it be conveyed accordinfjly ; and that it inij^lit also 
be declared that the other hereditaments comprised in 
the deed of 1693 were vested in the same I’rustees, tu 
trust (subject to the said charitable purposes) for the 
benefit of the Plaintiff’and his successors, ministers of 
the said donative church; and that the Defendant 
Chauvel might be decreet! to resign and give up pos¬ 
session thereof to the Plaintiff; and f?>i* ;in account of 
tithes, &c. and an injunction. 


181 ®.. 
Me Trent 

• TJ. 

Ciuuvffc. 


To the relmf sought by this Rill, the Defendant 
Cfwircel pleaded in bgr, that in tiie month oiWfanuarj/ 
1811, the parish church of Stavmorc fht Ic.s^ otherwise 
Whitchurch^ in the Bill mentioned, which is a donative 
and ecclesiastical benefi^^ witli cure of souls, being 
then void by the death of the Reverend IFeuri/^Poolcj 
clerk, the last incumbent tlicreof, Audteo 'Ocm?is 
O^KcUi/^ then of rV/ww/zr-, Esq., being or pretending 
to be the patron of (he said donative or cluirch, and 
seised of or wMl entitled to the ad^ovv^tm, right of 
patronage and nomination, or appointment of the par- 
sort or incumbent of the said churcfi, did in duo form of 
Ja'i^', and with all the ceremonies of law required in 
that behalf, nominate and appoint the Defendant, to 
the said church or living, as the parson and incumbent 
thereof, by virtue of W'hich nomination and appoint- 

2 I 2 
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ment, he the said Defendant, in the month of Majy 
1811, took, and hath ever since been in the legal seisin or 
possession of the said church, and having duly taken the 
oaths of supremacy and allegiance, and subscribed the 
4;hirty-nine articles of religion, and in alj»«ther respects 
ct‘nforined himself to the laws and sta^iites made with 
respect to donatives with the cure of/souls, the .said 
church is, by the means aforesaid, full; and provided for 
with the Defendant as the lawful yanson and incum¬ 
bent thereof, and was on the day, and at the time of 
filing the said complainant'.s Bill, and for six calendar 
months then next before, vvliich the Defendant is ready 
to verify,” 

None of the othei Defendants hatl put in their an¬ 
swers i and, the pica now coining on to be argued, the 
single question was, ubother Plenarly is a good plea 
in Equity in tbo case of a, denative living. 

-» 

Srr Samuel RmniU^ and lfonu\ in support of thc^ 
plea. 

The statute, If'eshnitnit r the S((ond{a)^ which fixed 
the period of six months as the term of possession to 
enable an incumbent to ple.id pleuarty to a vtrit of 
quare impedil or ifarrein p>tsruf?u(ut^ lias been held to 
extend, by analogy, tf) a Bill in Equity. HofiIce 
Allhigton (b) \ hi which case. Cord J/anhcic/u:, found¬ 
ing himself on the authority of Gai diner v. Griffiths (c), 
observed, that the act in question Was made for tlie 
peace of the church, that it w as a very useful law, had 
been always rigidly adhered to as such, and was very 
proper to be adopted in equity, under the general rule 
that equity follows the law {d). 


(а) 13 Edw. 1. St. I. c. 5. 

(б) 3 Atk. 463. 


(c) a P. W. 4€4. 
id) 3 Atk. 4.58. 
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This, *as a general rule, will not be disputed; but 
the objection which, it is apprehended, will be taken to 
the plea of this Defendant is, that the'living* in ques¬ 
tion is a donative rectory, to which the statute does not 
extend; and\his objection will be attempted to 
supported by liie words of the statute, which are, “cdmi 
alic|uis jus praWntandi non habens, praesentaverit,” 
tSfcC. upon which d will be said that the word, preesen- 
taverity can apply'only to the case of a benefice which 
is filled, in the ordinary manner, by presentation and 
induction. However, Dord Coke's commentary on 
these words in ilu^ statute gives ns the following ex¬ 


position:—By this word, praesenlaverit, it appeareth 
that no plenarty doth put the patron that hath title to 
pi'esent out of possession, but only pler’arty by pre¬ 
sentation ; but plenarty by collation doth put him that 
had right to collate out of possession” (u). This is an 
authority in support of the plea, supfA>syig the case to 
he within the ^tatute ; but if not, it ifiust be recollected 
how it stood at common law before the statute, accord¬ 
ing to which plenarty miglit, at any time, have been 
pleaded in bar to tliq patron’s claim ; the statute being’ 
made in favour of the patron, not of the incumbent; 
and ^o it appears by BosieeH's case C/>), in W'hich it is 
said, plenarty by collation at the cbmmon law did put 
him that had right to collate to his writ of right at tlio 
common law. For as plenarty, by presentation, did 
put him who ought to pmsciit out of possession at the 
common hiw,pari ratione ctjurCf plenarty by collation 
put him who ought to collate out of possession. For 
eedem lex (st tthi eadem es( ratio." So also in Green''s 
case (c). ‘■‘ Although plenarty by collation doth not 

put him who hath title to present, out of pgssession, 




{it) I Inst. c. 5. 337. ((') f> Hep. 2fl, 3Q. 

{t>) G Hep. 48. b- 
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yet |>)eiiarty bv collation will put litni who lia<h title to 
collatcj, out of^o'isepsion which amounts to this, that, 
to a patron claiming l>y a title of the same kind as that 
under wliich the present inciunbent holds, such a plea 
at all ttrnOK available. If, therefore, ^ is a case not 
t^^lling within the statute, it stands as at common law ? 
and then possession for six months is uoi necessary to 
be pleaded. / 

The same doctrine is repealed bv ('oJ:r in his first 
Institute (a) ; and, if it shall he said that one of the 
reasons assigned for the provision of the rummon law 
on this subject ; namely, that‘‘the law intends, that 
the bishop that has cure of souls withiu his diocese 
would admit, and instiiuto an able man for the dis- 


(a) Co. J.itt. 344. o. b. 
At the cnnimoM,, law, if an 
estranin'v had jncscnfed ins 
clerk, and he had ooc n ad¬ 
mitted aiul instiiused to a 
church, whereof any subject 
had been lawful patron, the 
patron had no other remedy 

tr> recover ln\ advowson, but 

€ ' 

a writ of ii£;iit of advowson, 
■wherein the iiiciuubent^was 
not to be rt'inoAf'd; and >-0 
it w'as at the comnn)n law, 
if an usurpation had been 
had upon an infant or feme 
covert, having an advowson 
by descent, or upon teisant 
for life, ||’C. the iiifanf, feme 
covert, ami he in the rever- 
Sion ■were diiven to tlieir writ 
of light of advowson; for 


at the <'ommon law, if the 
cliiueh uere once full, the 
iocui'ibent could not be re¬ 
moved. and plenartie gene¬ 
rally was a good plea in a 
quiire impedHiy or a<.sixe of 
darrainc presentment; and 
the reason of this was, to (he 
intent that the incumbent 
might quietly inferid and ap- 
pl) himself to his spiritual 
charge. And, secondly, Tl>o 
law intended that the bishop 
that had the cure of souK 
within his diocese w'ould ad¬ 
mit and institute an able man 
for the di-^cliarge of his duty, 
and his own; and that the 
bishop would doo right fq 
every patron within his dio¬ 
cese.” 
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«1mrge^f the pastoral duty” (a ); does nol^apply to a 
donative, the other and primary resAo, w. Tlikt 
the incumbent might quietly attend and apply himself 
to his spiritual charge,” is equally applicable to both 
cases. In ^le present case, therefore^ w^tever 
eventually turn out to be the title as to the advow^wi, 
there can be^^io right to dispossess the existing in¬ 
cumbent. 


».'■ 

CwAUVEJ.. 


Another observat.«>p remains, which may be of some 
importance in ascertaining the true construction of the 
words in the statute. Donatives existed before the 
statute; and a writ of (junrc impvdU was the proper 
remedy for the patron in the ca‘ie of a dtmative as much 
as of a presentativo living (/^).. '^rhe form of decUira- 
lioii on that writ, which is the saiuo in Imili cases, will 
go a great way in explaining the language' of the sta¬ 
tute: tlie recital of the statute is alsy c<jually applica¬ 
ble to both cases; and the declar^tio'u uses only the 
same word “ prwsentaverit. ” It is reasonable to say, 
therefore, that the statute, in adopting that word, meant 
to extend if' to ail cases to -which the writ extended, 
and to use it in every sense in which it was then under¬ 
stood as being to be taken. But the argument wliicU 
is draw-ii from the language of the statute is founded 
on this single word; and, when thus explained, it con¬ 
sequently falls to the ground. If that language be 


(«) See 4 Burn^s Eccl. 
Law, 38. 

(6) - - - “for albeit he 

come ill by lay donation, and 
^ » 

not by adinhsiou or institu¬ 
tion, yet his function is 
spiritual; and, If such a clerk 
donative be disturbed, the 


patron shall have a quarc im~ 
pedit of this church donative, 
and the will .-hall , viud 
permittat Tpidfin pia!'~entare 
ad cccfcsinm^ &«'. anti (l?clare 
the special mafter in his de¬ 
claration.” Co, Litt. 344. o. 
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^uly to. it will apiie«i^ ittSst improbable that 

it^was intendtePlo exclude the case of donatives from 
the general operation of the ^atute (o). 


Martj and Shadwell, for the Plain(iC 




hiis is not a mere l^al question* Bill states 

a case of fraud; and, taking the averments in the Bill 
to be true, as they must be taken , un/il put in issue, a 
Court of Equity will not allow a Defendant to take 
advantage of his own wrong. If fraud is not expressly 
charged by the Bill, it is at least clearly to be inferred.' 
It is stafod, and not denied, that the Defendant Chau- 
\cl had knowledge of the PlaintitF’s equitable title. 
The plea is, conscqucRtly, bad in |)oint of form, as not 
Ixting supported by averments denying this fact. 


But, settingasfde the point of form, the case of Bote- 
Icr V. ^illin^loh (/>), which is the only authority in sup¬ 
port of such a plea (o a Bill in Equity, is not decisive 
of the present; Lord Hnrdzvicke's opinion only going 
to this ; that a mere cestu^ que if ml shall not l>e al¬ 
lowed in equity, to distitrl) a possession under a legal 
title. Here, Col. O^KeUtj, under whom the present De¬ 
fendant claims, had himself no more than the equitable 
estate. 

t 

( 

The main question, howevej;, is, whether, consider¬ 
ing the legal nature and coiY.ditutiou of such a benefice 
as this, plenarty niiglit have been pleaded at common 


(a) Sect. 4. “ And fronj which be ^ the advowsons 

henceforth writs shall be of other men, that have not 

* 

grantedfor chapels, prebends, been used to be granted be- 
vicarages, hospitals, abbeys, fore,” &c. 
priories, and other houses (6) 3 Atk. 463. 





iaw; fof it must oifr that t|m stattil^is n|i| 

meant to extend to any cases to whicfiWie rule of law 
did not previously apply^^ that rule being, that, where 
there has b^n presentation and induction, Ihi^ church 
is full of th^ncuuibent so presented and inducted, 
the right of the patron is gone for that turn. In 
position to th? doctrine supposed to be found in ^os- 
wetVs case, but for which that case in itself is no au¬ 


thority, the judg<^ unanimously resolved, in SmrtUmood 
V, Bishop of Coventry («), that it was not plenarty 
within the statute; “ for it must be ex prmsentaiionej 
non ex collutionc.^'' 


Monihi.* 

«• 

. -i1 r 

V* 

’ ChaI^vxi.* - 


A donative is quite distinct, in its nature, from an 
advowson. In the case of an advowson, the patron is 
only bound to present a fit clerk ; and, if he is not pre¬ 
sented within six months, the right is gone for that 
turn, and becomes vested in the bishop. But there can 
be no lapse of a donative. The patron of a donative 
has the exclusive right to confer possession, and is 
hound by law to no limited time. The language of 
Lord Coke (h) is very material as to this; shewing 
that the patron, altlioiigh he has no beneficial interest, 
yet has the absolute property in a donative. The dis¬ 
tinction is so radical, tjiat, as he 'has expressly laid it 
down, if the patron of such a church, chantry, chapel, 
&c. donative, doth once present to the ordinary, and 
his clerk is admitted ayd instituted, it is now become 


(a) Cro. Eliz. 207. Sale v. 
Bishop of Coventrif. 1 And. 
241, which seems to be the 
same case, 

(h) Co. Litt. 344. a. ‘‘ A 
church parochial ina)'^ be do- 
natiYC, and exempt from all 


ordinary Jurisdiction; and the 
incumbent may resign to the 
patron, and not to the ordi¬ 
nary ; neither C|n the ordi. 
nary visit, but the patron, 
by commissioners to be ap¬ 
pointed by him,*’ &c. 
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presentable, anti never shall be donative after, and 
then lapse shj!^ incur tn the ordinary, as it shall of 
other benefices presentable** (n). The doctrine in the 
Year-Books, (,‘>8 H. G, 20: 39 H. 6* @1.) cited by 
%^raol'e (AJ, is analogous to this; that ^rson impaV’- 
sht^e cannot plead plcnarty against a stranger perron; 
forVhe pleading is given by the statute tVestminsier^ 
that the church is full by six months, before the writ 
purchased, of such a one by the pres^tation of such a 
one; wliich iinparsonce cannot plead, for he is 

7iot in of mii/pnstnlation" (c) ; and, accordingly, fVat‘ 
son says, “ Plcnarty b> six months upon an institution^ 
where the institution is made upon a prestntmeni^ is 
pleadable by all persons against a common person : yet 
a plcnarty by mere is not pi- ndable, but the 

patron may bring his writ, and remove the coliatee at 
any time” (</). 

‘ r r ^ 

In addition lo these authorities, we have this re* 
niarkaiile distinction between a donative and presenta- 
tivc benefice; that, vvliere the patron dies during a 
vacancy, the right of donation descends to the heir at 
Jaw, but the Executor is entitled to present. So in 
Hepington v. Tanuoorth School (c), where the Chief 
Justice said, There is no casein the books to exclude 
the heir of a donative from his turn in this case, and 
that a pairon of a donative ran never be put out of pos~ 
session an usurpation." In Hex v, Jilooer (f), the 
Court of King’s Bench grasted a Mandamus^ to re- 
store the curate of a donative chapel, upon the express 
ground that vi here there is a temporal right, the Court 

(a) Co. Litt. 344. cap. 2(j. 17 Via. Ah. 340. 

(&) Br. Ab.P/e7M»r/*c,pI. 7. pi. 6. 

(c) 17 Via. Ab. ^39. pi. 4. (e) 2 Wils. UO. 

(d) Compl. Incumb. 505. (P) 2 Burr. 1043. 
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■will asjist hj way pf because it ia a speeiEc 

reinedy (a>; and the distinction is tli^ taken by Ij^rd 
C. J. Mansfield, “ A Mandamus to restore is the true 
specific I'emedy, where a person is wrongfully diapos- * 
sessed of ^y office or function which dij^ws after jA 
temporal rights, in all casea whore the establi^ed 
course of lair has not provided a specific reme<^ by 
another form of proceeding ; ichirh is Ihe case z/^ilk re¬ 
gard to recloric^^md tiicarages that is, wdth regard (o 
presentative benefices. 

In Anderson^s report of the Bishop of Coventry's 
case (Z>), which is much fuller than that in Croke (c), 
another distinction appears to be made by the judges 
between a donative and presentative benefice, as con¬ 
stituting the reason why the ordinary has no right to 
collate, as he has to present in case of lapse. And the 
argument lakes it for granted tliatjplenarfy is no plea 
jto a donative. “ For, if it were otherwise,” (it is said), 

“ the bishop might collate; and, as soon as he has col¬ 
lated, and put tlie incumbent in possession, there 
would bo no remedy for tbe patron, if that matter 
could be pleaded 'in bar to Jus action ; and this is not 
like the case where one is pn sented^ &c. for there it is 
the act of a third person to oust >.he presentment; that 
is, of the ordinal’}', who, in that case, holds the office 
of Judge ; which is the reason why the patron shall be 
put out of possession by the presentation, admission, 
and institution, and l>y*plenarty at common law shall 
be barred. For the bishop is a person by law indif¬ 
ferent between those who claim” (</). And, accord- 


(«) Soeacc. Kexy. Barker, 
3 Burr, 12G5. 

(6) Sale V. Bishop of Co- 
teniry, 1 And. 141. 


(c) SmaUxood v. Bishop of 
Coventry, Cro, JSliz. ^^7. 

(d) “ Et pur ceo ii’est rea¬ 
son que ticl collation on done 
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ingly, ia Quaric^ v. Ftf^rchild («), (the casie retSrred tier- 
by Coj!ir« (6), where he says, “ a presentation to a dona¬ 
tive by a strang-er, and admission and institution there¬ 
upon, is nearly void ; and all this %vas rcsob^ted by the 
Cl^^urt of King’s Bench for the rectory par<^hial dona- 
tiv^of Saint Burian in the county of Cornwal^i/^} 
consultation was granted, “ because the Defendant 
claimed nothing bnt induction, which cannot any way 
be prejudicial to the Plaiutift’ For, i^it be a donative<, 
the induction is to no purpose ; and, if it he presentative, 
the other can have no remedy for the profits until in¬ 
duction, nor try his right; and therefore no reason to 
prohibit it.” 


This shews that, in ihe case of a donative, induc¬ 
tion confers nothing, but is a mere superlative act. 
See also Powell v. iVilburn, (the case of the advowson 
of Chcsler~ic-slrceti{c).) 


If then, as is said in llepinglon v. Tamworth 
School (<f), and as appears to follow from this doc¬ 
trine, “ a patron of a donative can never be put out 
of possession by an usurpation,” it is unnecessary, 
for his protection, that the statute of Westminster Sd. 
should have passed'; that statute being expressly 
framed tu^save, during a period of six months only, a 
right which, at common faw, would have been wholly 
lost from the moment of induction at the presentation 
of a stranger. * 

After all that has been said, no case whatever has 


seulement, sans aucun autre 
matter, jmut prejudicer le 
PlaintilT,*^ &c. 1 And. 243. 
(a) Cro. Eliz. 653. 


(&) Co. Litt. 344. a, 

(c) 3 Wils. 365, 365. 

(d) 2 Wils. 151. 


1 



GASES IN CHANCERY. 


can be, cited, in which thi|^ plea has b^en 
used in, or held to be applicable to, the case of a 
(ionativ(^ 

c 


Sir S» Momilii/ in reply. 


/ 


The objection to the form of the plea does not hold 
good; the Bill not being grounded in fraud, but charg¬ 
ing only that tl^ Defendant Chairctl is in possession 
by virtue of an appointment made by the Trustees in 
or after on which the plea takes issue, averring 

that he is in possession, not under that appointment, 
but by a title derived from Col. 'O'Kelly in the 
nuaty preceding, thus putting the question on title or 
no title. * 


But, supposing the plea were wrong in form, it may 
be amended, and the question wilh still be left to de¬ 
pend upon the merits; whether, tinder the statute of 
fVestminsler the Stcond, a person who is incumbent of 
a donative living may not be protected by any length 
of time whatever; so that even a possession of 59, 
years would not operate as a bar in his favour ? Do¬ 
natives are known to the common law. They have at 
all times existed. Then, what a strange anomaly 
would it be, both in the common and stati\le law, if, 
considering that public poUeJ^ required a possession, at 
first of a single hour, qnd afterwards of six months, to 
operate as a bar to any •adverse title, they had pre¬ 
scribed such a limitation to all advowsons excepting 
donatives? 


We require no cases for our support, resting upon 
the positive terms of a statute, which, it is for them 
to shew, does not extend to our case. The fourth 
section of the Act makes it plain that it was intended 
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ilsa remedial law in the fullest extent; and, re¬ 
gard to the word prttsenfnveri/, it is a complete answer 
to the argument drawn from its adoption in/tb^ sta¬ 
tute, that it is used in the forms of pleading'll the case 
donative (a). 

'\ 

The word collate is not used in the limited sense to 
which it is endeavoured to restrict it. "Sit Simon 
D^ggc {b) savs, A donative Is a api/kual preferment 
in the church, which is in the free gift or Collation of 
the patron, without making any presentation to the 
Bishop.” Where is it laid down that Institution is 
necessary to plennrty under the statute? All the au¬ 
thorities cited to this effect refer to the case of a pre- 
sentative living, and th*b argument which is attempted 
to be drawn from them is merely founded on words, 
disregarding the substance. Nomination supersedes 
the necessity of Inctitution, and is equivalent to Col¬ 
lation. 

(ff) Degge’s Parson’s Coun- by •pccial agreement at the 
sellor, Part I. c, 1.3. p. ‘206. foundation, but the ordinary 
See Fitz. Nat. Ilrt^r. 34. g. fua^ compel the patron to c'ol-> 
35. 0 . f. llastall’s Entries, late. But the patron cannot 
499 . a. “ Qnare iinpedh de coilaje a layman, as some 
Chauniery,” 4fec. Quod pci- have thought, but a spiritual 
nuttat tijRixm praaentare ido, poison in holy orders; but If 
neam personam ad Canlar. ad the palroii ouco present to a 
altar. Be. Al. de II. quae va- donative, andthc Clerk, upon 
cal, et ad su-ain spectat dona- such presentation, be ad- 
tionem^* &c. mitted, instituted and induct- 

(b) Pars. Counsell. Part I. ed, it is thereby for ever be- 
c. 13. p. 204. And again, come presentalive, and shall 
Note, that a parish church be no longer esteemed or used 
may be a donative,.and have as a donative.” he. See also 
cure of souls : and such do- JFairchibi v. Gaire, Yelv. 60, 
Hutives . cannot lapse, unless 61. 
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T/ie Lord CuANCEtLOR. 


* {^oeB it not imply induction aUso ? The words 
usem^ nomination are^ ** I do hereby induct.”] 


The public inconvenience which gave occasion Ao 
the statute, is greater in the case of a donative tnan 
of a presentative living. In the latter case, if the 
patron does not {Resent within a limited time, the pre¬ 
sentation lapses to the Bishop, and so the church 
cannot long be left vacant. But there is no lapse in 
the case of a donative; and for that verv reason it lie- 
conies the more, necessary to protect the present in¬ 
cumbent. 




*Cuiiuvie|.. 


There is no pretence for treating this as private 
property, it being a donative to the parivsh church of 
Stunmore. It is a mere fallacy to inj^agine that Lord 
Coke supports such a position. Th^ case of Tamzeortk 
School (a) turns wholly on (he question whether, the 
church hav ing become void during the lifetime of the 
ancestor, the presentation fell on the heir or the per¬ 
sonal representative^; and, witli regard to the expres¬ 
sion relied upon as having fallen from'the Court, if it 
is accurately stated, it aniounts to no more than a mere 
extra-judicial opinion of little weight. In the passage 
produced from Viner'% Abridgement, where it is cited 
from Brooke^ who again cites the Year-books, the 
term “ parson imparsonci'” can mean nothing else 
“"Tmt a person having a complete title as incumbent, 
whether by collation or by presentation and induction ; 
and it seems, from the note subjoined, to refer to tjie 
case of an impropriation. But it is much too obscure 
to be of any avail whatever. 
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The t»oRO Chancellor. 

This is a vcrv singular case. The repre¬ 

sents, that on the 2d of Mni/, 1811, he duly no- 
'rivnated, by virtue of a deed-poll of that date, by 
p^',ons having an equitable title. The Defendant 
contends that the nomination made of him by a mere 
stranger is, after six months’ possession, as good as if 
made by a person hav ing either a l4gal or equitable 

right. 


This question is to bo determined by going back to 
the time when the statute of JVrsbuhister (he Second 
did not oAist, end considering what was the effect, at 
common iaw, of m»a.ina<ion vo a donative. If nomi¬ 
nation, ipuyfucUi, confers possession, then u is obvious 
that tliere is not th(‘ same guard, in the case of a do¬ 
native, which the Haw imposes on the patnm in respect 
of presentative livings. 

The Rill does not charge fraud ; it only states that 
an information was filed to have .the trust filled up ; 
the appointment of Trustees in consequence; and the 
nomination of the Defendant r/m«rc/, in 1811, 

by the new Trustees, with fhe privity of O Kellj/, 
The plea says, on the contrary, that his appointment 
took place in the Jamumj preceding, on the nomina¬ 
tion of CrKdh/ alone, and that he has been in posses¬ 
sion ever since; that is, for a period of more than si?*- 
months before the Rill was filed. 

The case of Botekr v. Ellington («), of which 1 have 
seen a MS note, was that of a presentation to a pre¬ 
sentative benefice; and, the suit having been com- 

(a) 3 Atk. 453. 






i^encedfnot till after tbe ^*x; moipitbs h^d ^lapsc^ thcf 
legal right was clear of all doubt. But the Attorney 
([f!c;tcm/^nteiided,;and with great ti^eiglit, that At* 
lii3;gtQ>n (who was fathe^r or uncle of the per^pit whrtui 
be presenti^) Being himself a Trustee, and the son of 
nephew knowing him to be so at the time of so b<^ing 
presented, notice of the trust would affect equally'^^the 

consciences of both. Bord Hard^kke eeenied at first 

' ^ 

Ip Be much struc^ with the force of this argumeut, hut 
said that the party presented might have had notice of 
the trust, without having notice that it was inconsistent 
with the duty of the Trustee to have presented him. 
This, it must be acknowledged, was going very neurj 
in point of E<3[uity. 



CHACVfii. 


However, I take his decree in that case to liaie 
gone upon this principle. I'ntil the statute, let the 
wrong Imve been ever so gueat, the party injured had 
not an hour after the church was fnJI; for that it wai 
for the peace of the church that there should be no 
disturbing a presentation once made, and the private 
injury must yield to the public convenience. Then 
. came the statute, limiting tlie period at six months, 
within w'hich it should be lawful for the party wronged 
to prosecute his remedy,, Lord Jfardwickfs opinion, 
therefore, was that the same principle applied in a 
ease of breach of trust; and lit put to himself this dif^ 
ficulty. . If 1 interfore ^n etiuitable grounds, at any 
period .after the time is expired which the statute has 
provided for the peace of the church, why should I 
not interfere at the, end of forly or fifty years ? Where 
is to be the limit? And he then supported himself .on 
Gardimv y. Griffiths where the House of Lqrds 
had determined that, if a mortgagee presents, although 

(0 2 P. Wins. 401. 

2 K * 


Yoi.. I. 



m 
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he is In pome sense guiUy of a breacb oS truU in so 
^otng;, jet thej would ^ not disturb tbe preseutaiton 
after the lapse of the statuibable period. 

In that case« all that Xiord Mmdwitki/ had to do 
was to decide, with a full Jknowledge of what would be 
the ^ law on the subject, how far th^ legal doctrine 
should be extended to an oquitahle ense. But tify 
difficulty, in the present instance, is|^f a fery difierent 
nature; for 1 have no authority to direct me to ahitow- 
ledge of what would be the decision dl a court of law 
in the case before me. It is my duty, however, to 
know what tbe law is, before I dispose of it." The 
point is of far too much importance not to put it in 
the way of having a legal decision respecting it. 
Whatever may be my opinion, (and I have no hesita¬ 
tion in saying that I have formed an opinion) on the 
subject, it is not for me to settle the law, which I am 

c 

bound to follow. 


Either an issue, or a case, must therefore be di¬ 
rected, or I must have the matter re-argued before me 
with the assistance of some of the Judges. 
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'TH^TTOniSrEY GKNERAt, v. tHE 
BREWERS’ COMPANY. 


Roixs, 

jiuguih 


W^nWARD BARVEHT, Clthen and Breircr, 
bj bih Will dated the 21st of l'eh> JGIO, devised 
certain closes or ^rcels of meadow land in Islington, 
<4> tbe Master, Wardens, and Coinmoiuilty of the art 
or mystery of Brewers, of the city of iMiuhn^ and 
their successors for ever, upon the Ibllowing trusts:— 
To (Im? sole intent and purpose that the said Master, 
Waideua, and Commonalty, and their succesbors, shall, 
from time to time yearly for ever employ, disburse, 
and bestow all and singular the rents, issues, revenues, 
and profits, (which I will and require to be improved 
to the best value,) yearly copiing, grcj^wing, and renew¬ 
ing of, or by, the said premises, (fowty sliiJlings thereof 
yearly only excepted), to and upon the repairing and 
amending the highway between Tyburne and Edge- 
fx'ort/is in the county of Middlesex, from tiipe to time, 
yearly for ever, by and at the l>est discretions of the 
said Master and Wardens, whose pains in a matter of 
this quality and hind ^do heartily pray and intreat; 
and I do hereby give, devise, and bequeath the said 
excepted forty shillings yearly the said Master and 
Wardens, and their .successors for the time being yearly 
tor ever, for their pains in *liis behalf to be taken.*' 


Deviso to a 
Corporation, 
upon tiust, 
from time to 
fitne yearly for 
cjer,” to lay 
out the ycaily 
rents and piohts 
in the jei>airs of 
a road “ at their 
discretions^’ 
Upon an in¬ 
formation 
against theCor-> 
poratioii, at the 
relation of the 
Trustees of tht 
rqpd under a 
turnpike act, an 
account was di¬ 
rected/»o»i the 
time of ^mmng 
the act. K o 
analogy', in 
cases os trust, 
to the statute 
of limitations. 


By an act of parliament, I9th Geo. Ilf. t.continued 
l>y another act of the 59th (leo. 111.) “ for repairing 
the road from Kilburn Budge^ in Middlescj\ to Spar- 
w.fs Jferm, in Hertfordshire,"' (cosiipribing a part of 
Ihe line of road des^ibed in the Will of Edioard Har- 

2K2 




The A»TO»?tEY 
GENBRAt , 
V* 

The Bremers* 
ConreAMT. 
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testJf anlon^ various povfcrs v^jsftcd in the jTi’ust**!# 
tlieneby appointed, it was enacted that ** «]p lands, 
tenements, and* hereditaments, and all renh., See, is¬ 
suing out of any hinds, tenements, and Hemditaments, 
which then were, or thcrcatter should be, liable to the 
repairs of the said road, and all owners and occupitfers 
theleof, &c., should remain liable and chargeable to 
and with the repairs thereof, as they were before the 
passing the said act;” and the proprMorsoffeuchiattds 
Were thereby required to pay such sum Of autms of 
money as shonld be liable to be paid out of, Cr* charge¬ 
able upon such lands, Src. as aforesaid, to soch person 
or persons ns the said Trustees, or any live of them, 
diouhl appoint to rrcei\e the ‘•ame; and, upon default 
of payment, the same<shonlrl be levied and received in 
such manner as the penalties and forfeitures imposed 
by the saiil act weie thereinafter directed to be levied 
and recoiled,” <* 

The inroririiition, at the relation of the Trustees 
under the act, piayed, as a'gainst the Defendants, the 
Master, Warden, and ('onnnonaltv <»f the Thewers* 
(^ompany, “ an account of routs and prolit« po'^sessed 
pr received by them, or Ia any other person or persons 
by tlieir order, or for their u‘-e,;” the relators oftering 
lo account for all sums from time to lime paid to them 
as such Trustees by thd iJefendants. 

I 

Jt appeared by the aii<>v%fV of these Uefertdgmts, thiUL 
their predtces‘,oi‘», the J^la‘'ter, vVe. of the Brewers’ 
Company, entered into possessipb the devised pre- 
luh^s immediately on the death of the Testator, and 
had ever since continued in receipt of the rents and 
pre.fith, which then amounteil to the sum of )0.v. 

per ann,: it Was aUo staled, that they had at different 
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times p|id to tl>e Trust^os of flie roads divert, sums of 
money |ut of the rents and profits, the particvilars of 
which w\rc stated in their accounts. . 

It appeared that it had Iteon usual for the relators and 
their piedocessors, hs Trustees of the Hoad, to apply 
to the Brewers’ Company vrlieiu-ver the roads wijife in 
want of repaii'j U[>an which the latter always advanced 
such sums as were uccessary to put them in good 
condition, » 


MJ' 

The AiqroaNCY 

• ^ V* 

Th© Brcweb#* 
Commas Y, 


By the Decree made on the hearing of this cause, 
t>n the 2i?d of J'r^rr, I SI I, it was rbferred to the Master 
to iiiqnire at what time the said Defendants were ap¬ 
plied to by or on behalf of the Belators for an account 
of the rents and profits of the said premises, and it ivas 
ordered that the Master siioiild take an account of 
such rents and profits received by the Defendants, 
or bj any other person or persops liy their order or 
for their use, fro»n the time at which he should find 
the said Defendants were so applied to (a), 

. * 

From this Decree the Heiators now' presented a 
petitioning t>f reliearing, representing that the decree 
was erroneous. inasmpeU as it confined the account to 
be taken as aforesaid, to the time when the Master 
should find that the Delondaftt-. were applied to on be- 
fialfof the Kelators; gind inasmuch as it directed an 
.ittquiry at what time suclt application vv«is made. 

On the rehearin^ji it was' insisted by JFuri and JfraMy 
on the part of the petitioners, that the account ought 
to be taken from the time of the company having eii» 
tered into possession, in Kill. 


(«) R ’g. Lib, A. HSl. b. 
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18 lt» On the oth^r band, Sir SmiuH nni 

tpellf for tU« Deiondantfl, argued that it should jpe tah«|i 
"^^GwIeral analogs to tlie statute of Limitations, foy*i?c year^f 
V. ‘ only before the tiiinii'of the BiU(er); insiyang, bo'n* 
ever, that, at all brents, the Trustees coulo not be en* 
titled to any account previous to the pa|aing of the act 

frour,which their title was derived. 

« 

TAe Master offhe Rolls 


Said, that it was a point w'hich had neyar been 
decided, from what peiiod a coiporate body ahcaild be 
obliged to account m inatteis of trust j but that iho 
oi iginal decrc 8 was clearly w i onisr, as Ho Trustee can 
be held competent to say he will account only from the 
time at which a demand is made; and that to give the 
account only for «i\ years, would be to emte an 
analogy between 9 trust account and a common ac¬ 
count. That m the present cabe, previous to the pass¬ 
ing of the acts, the Compani were bound to apply the 
rents and profits of the estates without being called 
upon to do,so, and the Attomei/ (icHcrai might at any 
time have sued them for that purpose ; but, when the 
Hct was passed, it was not meant to have a 1 etrospective 
Operation. The Trustees under that act could not 
*ay they had a right to the accumulated fund, from any 
antecedent peiiod; and the Allotrtety Gemraf^ suing at 
the relation of those Ti ustees^ could have only such 
an account as the Tiustees would themselves be en- 

m 

pitied to. 


The accouni of the lents and ptofits was therefore 
directed to be taken liorn the usual day of payment 

(a) 2 Eq. Ab. pU 21. n. fVjjchv. E. 1. Company. SP. 
Birt(lgm» Duke’s Ch. Us. OSj. Wras. 309. 
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% 

of 8ucb rents, next afler passing the act of 19 Oeo. HI. 
to this (o). 

(i%) Re^. Lib. A. 1665. b. 


s. 4 rv-w 

The Attobnbt 
GuKKnAx. 

• t?* 

The Btt^wna** 
Go»PAXir# 


•fAGcKttT r. HEWLETT (a). 


Aug. X 


A m bad been obtained, before answer, 

to proceedings at law upon a promissory note 
p^iven by tbe PlaintiflT to the DefendaQt*s Testator. 
On the coming in 6f the answer, tlie Defendant ob¬ 
tained the usual order nui, and the Plaintiff now 
shewed enusc on the merits ag'ainst dissolving: the in¬ 
junction, relying for caiibC jjriiicipally on certain letters 
bet forth in the Bill, and therein stated to have been 
written by the Testator to the Plaintiff, which letters 
were neither admitted nor denied bj the answer, the 
Defendant alleging that he knew nothing about them, 
and which the Plaintiff now claimed the liberty of 
verifying by affidavit, and reading in support of the in* 
junction. 


T^etters set 
forth by the 
Bill, and not 
admitted by the 
Answer, allow¬ 
ed to be verified 
by Affidavit ia 
support of aa 
injunctiou. 


Sir Samuel JiomiUt/ and SimpUnson, in support of 
the injunction. 

Ileafd and i^ptuce, for the Defendant. 

The Lord CtfAlvcEnLOE 


Said that, according to the old practice, the Plaiigfil 


(d) £x Relatione 
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18 t«. 


Ta&gart 

u. 

HjEWt^TT*. 


mig^bt bave left tbese lettefrs wiill his clerk i» Cowrl^ 
^od have called on the defendant by his BMl to in- ' 
spect^hem before lie put in his answ'er, a^tjientu 
say whether they were of the Testatpr '4 l^d^eritingf 
or not; but, that the modern practice was to allow 
documents of this sort to be verified. 


a 

The Ii^unction nas accordinf^y upon 

tl# Plaintiff verifying these letter? birhi^i^i|j|a(Vit, and 
upon his paying into Court the ttnt**, 

and of the costs of tlie action; 'which "i^^bi'dered 
under the particular circumstanees of the 


I In the arguin^nt in llttalhi/v. ^Vhallcy the 
counsel for the Plaiiitiff'i cited a case of Ohter v. 
J^funely at the Ilolls, 16 , J 8 H, of which tlic fol¬ 

lowing note has been coinniunicated to the Heportet' 
since the p>jiicipal case was punted oil'. [ 


Hoi ns, 

Mf/y t6, Iftll. 


“ By Indenture ddtf'd the 8di of iJ/urr/i, 1782, the 
Rev. /I dUam Bailur TJatiiv!, in consideration ofXillO, 
granted to captain IVilltam Johnsiovf an annuity of 
X’JSO, for the life of Datiul,* secured upon his life 
interest in a sum of 3 t. JO<f., South Sea aii-*^ 

nuities, the annual dividends wh^jpoof amounted to 

0S6. 10s, 


*** This grant, for want of being duly memorialized, 
was void under the annuity act. Neither party, 

i 

(a) Ante, p, 430. See p. 413. 
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suspecteti'^he ii^alidity 0 f tfce iQsti^unienf) 
F aiid b^\ked-poil inddl'Sei^iQii the:, fornler deed, asi^j 
feeariijg l^te^e JOth of Fth. 1787, reciting that "Bmikl 
had been V>ltere^ an* advanced price for the annuity, 


to the amount o 


Joh^ton^ 


being de 


nuity a; 
’XiaKit?) 
JJaniel 
the''a,4i 
^j4h/ 


might® 



, and had th#eupoD applied td. 
the same, but that Johnstone 
t;ji|.|inuijig the proprietor of lh|^ani> 
price, had agreed to^ake up to 
1^' ‘ and liad also oftered to gi^fe^o 
pho. 5^. as and for the purchase of 
dlyidends of X6. 10 a. upon thef' said 
ies, 80 that jio the said Johnstone 
iitled to have and receive the whol;- divi- 

r t '‘T W"^ ' ' 

dends ^hfjtuterEst, and the annual proceeds thereof, 
during'lj^ life of Daniel^' it was witnessed that in con¬ 
sideration of the .^910 before advance l,andofX'i?43.5s., 
and 5s. making altogetiier JE?1205, so agreed to be 
given hy Johnstoney ^ for tlip purchase of the whole of 
the dividends, interest and annual proceeds of the said 
South Sea annuities during the life,’ &c.; Daniel bar¬ 
gained, sold, and released to Johnstone, his Executors, 
&c., all the dividends and interest of the said South Sea 
annuities, and every part thereof, &c. and all right, 
title, &c. both at law and in equity, of him the said?! 
Daniel in and to the s|itne ; to ha«ve, and to hold, &c. 
for his the said Johnstone's own use and benefit. 


‘‘ The Bill, filed by^issignees of Johnslonv, prayed 
|hat the Plaintiils might b* decreed to be absolutely en- 


titled to the dividends, &c. of the said South Sea an¬ 


nuities during th(|||^ of Zlc/mV/. The Defendant, 
the contrary, alidad that the deed-j)oll was not 1(^ 
epusidered as being an absolute sale or assignment' 
bis interest therein, but as being only a continuatioln^ 
the original annuity of XISO, with a further annuity 
.16. 10s. during the life of the Defendant, 
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It was admitted on both sideS) that the deed-poll 
alone was to be looked to %b containing the a^eement 
between the parties ; and for the Plaintiff iwvas con- 
' tended that the instrument itself being equ^-ocal, the 
recital must be explained by the operative part. ^ 

**^JBut the Court hold on the contrary, that tJje re¬ 
cital must be taken to controul tbe opeyalive part of 
llH instrument; that as far, thesfefore, a» related to 
the original annuity, it was void fo^ the above 

mentioned, but was good as an absolute fa,le of the 
additional dividends for the sum of X'SS. $iti 

< 

“The Bill was dismissed, but without costs.’ 

t 

L 

JIart and Wahcfieldj for the Plaintiffs. 

H Samuel Romilh/ andi liarba'y for the Defendant 
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WALKER ». WALKER. 


Beipre the High Court of Delegates. 


SIR NASH GROSE, J. K. B. 
SIR GILES ROOKE, J. M P. 
WM. BATTINK, LL. D. ^ 


.J n. , A J >1AIIRU'ESWABEY,LL.D. 
fudges »e|egat|!8^ JOHN HEATH, Esq. J.C.P. 

JOHN FISHEBjLUD. 

J AS. HEN.AKNOLB, LL. D, 
^CITAS. COOTE, LL. D. 

WM. WALKER, L^sq. and H AR- 
RIET MARY WALKER, 

Spinster - - - - Appellants. 

SAM. WALKER and MARY , 

WALKER - - Respondents (a). 


T he ca«.e arose on the supposed Will of Ann WhereaTei- 

Walhr^ dated the 8th of Si pi. 1789, by uhich tatrix made her 

she had devised to the Appellants both real and per- Will, disposing 

soiial egtate, and appointed them Executors. of real and per- 

^ sonal property, 


(a) This case is rofened to 
by All. ill his “ Law 


of Vendors and Puichasers,’’ 
pf 77. II. 


and signed and 
scaled it; and 
a clause of ai- 


• testation in the 

common form lyas suhjoined, but to which there was no subscription 
of witnesses ; and where the ^Vill was found at her death, wrapped in 
an envelope, Jt^n which was written, “ I signed and sealed my Will to 
havp it ready to be witnessed the hist opportunity I<ioald get proper 
personsheld that the instrument appearing to be incomplete (some¬ 
thing more having been intended) was not a good Will as to the per- 
iroftai property. But Parol Evidence admitted m to the circiiXQStancee 
of the papers, and as to the Testatrix’s intention. 
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I 

The Testatriat died 14th of Oct 18011 At hej- death, 
Bhp> hac( not any relations nearer than scconiTcoti'^ina, 
in whicli degree it was alleged that the R^ondenis 

After her death, theiv %^erc found in her house, 
besides the said supposed Will, four other papers- 
one was Te^'tanjentar), dated 8th of17/7, and 
was nearl> similar to the one ui question, the three 
other papers ueie directions toiice'mng her fimcral 
and other nintteis, and i>ne was an enumeration ol 
treasure, which to a laij^e amount was also found in 
the house. In the same paper there was a refeieiice: 
‘‘in the upper dniwor of my bureau will be found my 
Will;” and in anothei of the papeis there was nisei ted 
a note, “ that none of her clo.ithb, nor aii) thiiii;, was to 
lie given to Iiei late nervaiit, tTohi }V<i]kcr\ daughter- 
in-law, nor an) of his taimlv.” The respondents were 
brother and sister of this John f Talker, All the papciv 
were enliiciv in her own handwriting. 

The sta,*e of the two testani(ntarf/ pu\jcr'^, (as to their 
execution,) was this:—As to that of 1777, (which is 
onh mateiial as hcuing been introduced in argument), 
it had had a sionatuio and seal, and a clause of attest¬ 
ation, bpt was not suL-'^ciibed h) an) witness; (he seal 
had been tut otV, and Horn the state of the bottom of 
the papei it was doubtfnl wh'ther some pait had not 
been tom off. The te-.(a«hentai) paper in questiou, 
(dated in 178J1,) was also signed and sealed ; and had 
this clause of attestation “ signed, pi^iblished, and dc-« 
dared, b^ me the said Ti stator, to be my last Will in 
the presence of t/s w ho attested the same in the pre¬ 
sence of each other.” Jiul to t/ns nhc there was m 
suhsenhing witness. It was found rolled np in a piece 
of course paper, on which the deceased had written, 


m 

Wazrtk 

V, 

WAtaeti. 



CASES IN CHANCERY. 

¥ 

I ancFi« signed my Will to have it ready to Ikj 

tritnest^M the lirst opportunity I cou^ get proper per** 
wtis fori it.”—The Will contained the usual clause 
revoking iill former Wills. 

After the death of the deceased, a caveat was entered 
111 the Prerogative Court against the Will ofi-J89: 
and after a decree in that Court against the Will, the 
case came by appeal befor t? the Court of Delegaft; 
and having been Regularly assigned, it came on for in¬ 
formation and sentence before the whole Commission 
on the^lSth of JTm^, 1803; when the Delegates pro- 
nouncedi fhr the appeal as a grieVauce, and to admit 
the whole of the allegation and ovbibits, and to retain 
the principal cause. 

The scripts produced were the supposed Will, and 
the other papers found in, the hoi^se after Mrs. fr.'v 
<lcath.—The exhibits consisted of lefters, which had 
been written bj (he deceased to the E\ecutois, tend¬ 
ing to shew her great partiality for them; and (he 
envelope in which the VI ill was found.—TJie material 
allcgutionfc, besides the facts before stated, and other 
consequent jKisitions, were (on the part of tlie Ap¬ 
pellants,) the great lo^e and rcgaitl which the deceased 
had ahvays borne them, although her parslmoiiious 
disposition and recluse habfts of life prevented iier 
shewing it in any liberal way ; that the Testatiiv had 
jn her possession the Will of her late uncle, ( ffWiam 
Walker,) which was circumstanced, as to the attesta¬ 
tion, just as pwn appeared to be; that, from her 
manner of life, she never had an opportunity of pro¬ 
curing witnesses to her Will; her frequent declara* 
lions, especially to Smanm J'r?/, lier servant, that 
she had made her Will, in her own iiandwi^ing, 
but that no person knew the contents of it, but that 


m 
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Ok 
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stwh Will MiIAISM found a good one a^|6r deafo ;*’ Sei, 
'l^e Ile^)ofiil«Y)$8^ CMI tli® other hand, ref^elleiAhe all®- 
gation/aff to tho atifectiott of the deceased for the Ap¬ 
pellant^) by cotttraii’y pyidencc, tlmt the principal ob¬ 
ject of her affoctibli 1*m« her cousin, John Walker^ 
deceased, (tife brother of the respondents) ; they also 
alleged that slid had in her possession onf^ a r^ugh 
draft of the Will of her late uncle, TVUUtmi Wnlkrr, 
and that it could not be said she copied from that, as 
there were also in her pos.session tbliee other drafts of 
a Will, or Wills, of the said WiUinm Wnlhrr^ and also 
two probates of WilK, one of another Willimn Wtilhcr^ 
an ancestor of hers, and the other of her father, John 
JVaflt r, the former of which, pittporting to dispose of 
persotiai pinperfy o?ih/^ -was attested by two Witne&bc^', 
and the IdtitM* purported to dispose of nal and personal 
property, and had three vvitnohses. [The fact was af¬ 
terwards f>tated tp be thajt this last mentioned Will 
had onli/ one wrtneijs.J That the deceased did not live 
so rccliiBcly as was allei^cd by the Appellants; andlf 
that she could not have thought the Will in question a 
good one, ^s she entertained an opinion that W'itnesscs. 
were necessary to all Wills, which was evidenced 
(among other circmiibtnncei) b) a conversation stated 
to have taken })lace r short time after the death of her 
tsousin, John PfaUei, when she told his widow that 
the Will of tlie said John fVidlar was not good to 
pass real estate, as it y;as nepessary there should be 
4 ^three witnesses to a XVill to^pass land, and tw'O to pasji 
persoilh) p^^perty. 

There were six witnesses examined on the pi^ of 
the Appellants, and twenty-five on the part of the 
llespoudents. 


On the 14th of JFV2». 1806, the cause came on for 
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argumeat; it was contended, oi|^ ^ part of tho 
Appellants, that ll*e Will was good pass the p^. 
soaal pr<^erty; and on the part of th^ RespoSi^dente, 
that it was substantially incompl^^^ and not sufficient 
to pass either real or personal es%btl. 

Mr. RomiUif, Hr. Lawi enct, and Dr. Kohinson^ for 
the Appellants. 

The great questi|»n is, Whether an iustrument having 
all forms necesaajty for rendering it a valid Will of, 
personal estate, and having something more, applicable 
only to real estate, is, inasmuch as*it purports to allect 
lad md personal estate, to be considered as imperfect 
ivith respect to the pc^'sonal, because it is not complete 
as to the real. 

'Phe Will in question is in itself a complete disposi¬ 
tion ; it has also received all the sanctions, m hich are 
required to give it etTocl. No difficulty can arise on 
the ground of its giving the personal to one party, to 
balance the gift of the real tt> another, shewing one in- 
tetition to pass both, or neither. ,Oti the contrary, both 
properties are given to the Appellants, There is proof 
of the Testatrix’s capacity, and .of her testamentary 
intentions, nhich is strengtliened by the circumstauce 
that the Ap|)ellants are not wearer of liiii id her tluin 
tlie Respondents. 

!• 

'The cases on the subject ha\e tlucmated for liear « 
century ; at hrst, was considered that the validity or 
inva)idily of Willis, circumstanced as tho present, Was 
matter of evidence. The case of <lV>W^o/d v. Bam («) 
decided positi^elj in favour of such a Will, as a dis* 


Wxz»K,ii;a 


(tf) 4 Vw. p. *200, in not IS • 
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l^ositia^i of tV'hidi rcducA it to^ a 

and dodrine, Jdince that 
trniey ®avo Jt ]badt to a'quOstion oFoudence. 

In all ca*?^ "6f Wiii'!, evidence is; now rc- 

qnit’ed- Matf/tetscff^Wl ffarver (a). But where there 
ii!||inly a pr&||p)|>tion that pomethin^ more is intended 
to done, rntjcli lt“?s evidence is required than in the 
case ol a positive imperfection, as, for instance, a Will 
ending in the middle of a <sentence. The want of 
Kveeutor-', or of a residnar} beqiiestte the cireuipstHnee 
lliat oiih legacies aregi\en ; a dellciencv of signature { 
are ifi'^tanres of pre-urnptions <d furlfier intention ; but 
the cii'-e of the piT-,ent Will requires much less evi¬ 
dence than anv of these 


But d it bo nrte'-sa’v to rcMirt to evteinal evidence, 
the stiongt'd i". where tt appears that the inbtriiiiient 
wa^ designed bv the parlv ns a te'^tanientarv disposition; 
vvheie tht per-ons who aie the objects of bounty are 
astcrtaiiitd and acKnovv ledged for many vears ; vvher®^ 
the impertect instiument is under tlu* partj’» own ^ 
hand, and is in his custody at his death ; and still 
fno!c where it has been expresslj reeo«ni/ed, especially 
in writings under the Testator'*, hand fionul among 
papeis of value. The habits of life too of the deceased 
ln»a> be admitted as some evidence. Wliere all these 
yiiite, no doubt can nur.jdin. 

t 

1. As to the intention of the deceased in the present 
case to die testate. The papers found are not lik^ 
common testamentary papers. They arc in themselves 
complete. Her anxiety about lier body, which appeal*? 
in that paper, by which she gives directions about her 
tombj and in the tcbtanicntary papers themselves, is a 


SI 


4 


(a) 4 Vcz. p. 186, 
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iii*ong ground^ inteflifpn. (hat 

said no ^ne otig^ht fo die^^ intestato fwitft^ss ijjjl 
poses that bbe said she should "Vliil in her 

own hand, at^d hcep it in her and that 

many persons would Ikj disappointed hipr dcE^t. 
lint bhe not only intended to the tostat^^hbiit iuteiiJIl 
the pt'ver i! ;;uestioa hor ili, whieii is strofi|^ly 
manilested by the papt it-ellj so (iiV at lead as con^^ 
teVus her peisonol e-'fate, loi u* her jid a ol’sij^iiiiig 
and bOalin” a Win uas, not that it won tl f»l\e it any 
efFect, but that it was a nine Fonii, it must be allowed 
that blie would have thought no better oi' uttestatiouj 
and thru she would have done both at tlie‘•lune time, 
it IS 4*ho a malerud Kud that tie* law was^ at tlie liiao 
she made this Will, in iavoui of the partial valublv of 
" such nil instrUinent. 


Bm 

W%wuiit 

Wxht^* 


2. As to the aftection of tlic decease » for the Ap- 
pelllilts; and first, her tcstunKUitary afi’etlion. This 

most evident fioni the scviTal papers produced from 
the jear 1777, the date of I'le first Will, up to within 
two jears of her death; lor the p.iper in whi<!li bUe di¬ 
rects that none of her clothes sliould he given to tha 
<liiughterfa-iii-law, or laimly ol./o/oz is strong 

to shew a continuance oi* her afitction, and must have 

been written since ./o/ods death, which was not fiiore 

* 

than two vears bedbre her own. iiesideb. all these 
papers weie evidently intended for lier Executois. 

* i 

3. This Will is admitted to be wriiten thfoughout 
111 the Testatrix’s own hand; it was found aUter her 
death^lrt her bureau amongst other papeis of value. 
But it was not laid by and forgotten; but was ex¬ 
pressly and repeatedly recognized by her, and referred 

mM as her Will. Tn one of the papers produced she re¬ 
efers t© the very drawer where thib was found, and calls 

*? 1 «* 
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her Willsuppose this paper h4<l been on 
Will instead of the envelopej it inUvSt have Beep deci¬ 
sive. She frequcntl_y said she bad made her Will, 
that it would lie fotind g^ood at her death, and that 
many persons would be disappointed. But it i» alleged 
that she coiiid not by such expressions reft^r to the 
pajfjbr in question, because she thought that a Will to 
dispose of personal property required two witnesses^ 
as much as one of real estates did three, having ex¬ 
pressly so declared in the conversation with John 
TVaJker's widow respecting his Will. But as that 
Will disposed of ifeal property only, it was not neces¬ 
sary that she should have expressed her opinion as to 
Wills of personal property only ; besides, there is a 
material variation in (he depositions of the witnesses. 
One says her expression was that two witnesses would 
do for personalty; another that two witnesses would not 
do for land, though it would for personal property. 
At another time,' being told that John Wulkcr had 
signed his Will, she said there were not witnesses suf¬ 
ficient. It might therefore be as well inferred that she 
thought three witnesses necessary in all cases, as that 
she,thought two necessary for personal estate. But, it 
is admitted that she knew the distinction ; when, there¬ 
fore, she recognized her Will as being good, she must 
have meant good for^^the disposal of her personalty. 
It is true, in one instance she coupled this declaration 
with one respecting her lands; when she was told that 
her Will had been proved bad, and that TVillimn 
Walker w'ould have her lands, she replied, that no 
one‘'8^ Will could be proved till' they w©t*e dead, and 
that William Walker would not have , her lands; one 
witness says, “ nor any thing that I have got, nor no 
one belonging to Iiiin.’* She used to say WMiam 
Wplker of the half blood; her declaration. mu(iL., 

therefore be taken generally^ that he would be ex- 

'}. 3 
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clu(Vd by law; but if taken otherwise, it is 
sivc! in fa)^our of her Will. How cs>n her ideas as 
to land affect this Will as a disposition of personml pro¬ 
perty ? Even if she had expressly declared it was good 
for both estates, the declaration could not be taken that 
she meant it to operate against the law, and must there¬ 
fore be referred to the personalty only. The identity 
of this paper cannot be doubted; no objection, there¬ 
fore, can arise btjt from technical difficulties. Wills 
as to their identity have been easily established, as in 
a late case on Mr. Will, where it was ad¬ 

mitted on the evidence of its having been read over to 
his sister. 

a 

A very material circumstance is, that in this paper 
she has inserted a clause revoking all former Wills. 
Now, it is clear she had nevey made any former Will, 
but that of J777, and that is ciiciunstaftced exactly as 
the Will in question ; by revoking this, she must have 
thought it a valid instrument, and if so, she must have 
thought the paper of 1789 so too. 

t 

4. The mode of life of the deceased is sufficient to 
account for the deficiency of the Will in question. 
She was in the habit of procrastinating every thing 
(notwithstanding her declaratiams to the contrary); 
she never went out, nor had, at a time, three persons 
with her, except her ser\aiVs, and the Respondents, 
and some other persons, all of whom were her inferiors; 
and these it is evident she would not choose to be wit¬ 
nesses to her Will, which is much strengthened by her 
mentioning in the envelope, “ proper witnesses.” 


mi 


There is, therefore, abundant evidence to support 
tliis paper as a Will of personal property ; and the de- 

JLd 
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Wae.ki'r 

I. 

R. 


Veh. 15—19. 


feet being only applicable to real OBtato, it inu**t,on 
principle of “■ uMndo siu^uki referresd 

to siuch property, and tlie Will declared a good di&posi- 
tion of the Testalrix’h personalty. 


t «. 

Mr. Pfumcr, Dr. uldanu^ and another Civilian, for 
the Respondents. 

( 

The Onus Proliamli is on the Appellants; for, the 
Respondents are the next of bin to the deceased, and 
as such undoubtedly entitled, if the Will fails* 

Two groundb hav'c been taKeii for the establishment 
of the Will: fiibt, That it is in itself good, and that 
the subject of it being mixed accounts for the imper¬ 
fection appearing on thefece of it. Secondly, That if 
thi', is not siifliciont, the external evidence adduced 
VIill support It. The Appellants Iiave relied piinci- 
paih oil the ^ir^l ',iouiid. <oiitemlin;> that the l»v\ in- 
(lines to give such an insti eineiil \ ahdity, on the 
of “• Ie-ddendo singula •“inguli and the Mithoi ty of 
(^hboldx, Jiiia\. If litis be so, every Will may re¬ 
ceive an easy dicis’on ; but Ov' pu U* has been ro¬ 
pe itedlj, ienied, and tlu' confiaiy is the diuU prao 
fice(rt). In* Appell'iuts, too, themselves in etfoct 
deny the principle and aidhotitv : tin* case rtlied on is 
an insulated one. It i, adulitted, however, that the hivv 
has fluctimted : yet it is tonteud. d that the law being 
fco imderstood ct; the iim, must have operated on this 
Testatrix. But it is not to bo piesumod that the party 

(a) Griffin G/{ffinj *ie- Mnmo v. Couits^ befoicthe 
<itled ill ITtO. ‘vee 4 Vtv. llouiioof Lcidi), 1 Dow437. 
Jua» 107 in mtii. And bca 
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Itnew tlio law; for instance (/?), Mr- Perrin*s 

Will has been lately rejected il^ndeir circumstances 
very simMar to those of "the case in '4|ues(ion, which 
shews that Wills are not to be Con^iidered good pro 
iantOy as a general rule. There are abundant cases 
(0 shew that the Court below fccISj it cannot get 
rid of the clause of attestation, Tha case of Pf fitter 
V. Pmnter in 180^, arose on a Will of reat md per-^ 
somil property made ])y an attorney, but w'ritten by the 
Testator with hisfown hand; it was signed and sealed, 
had a clause of attestation, but no witnesses; it was 
Kept locked up with other papers of moment; and the 
Testator had fiequently declared* he should leave a 
Will, and that he meant the same should operate upon 
his peisonal property. He died sui lenly, and this 
Will has been pruiionncod against. 4nother case i« 
Stolen d‘Cided m 1709, ^lar r/CoUcftwa^a 

n Will of fffil an { ju rwnul pioperfj, dated in O. / 
179(5, all in her own handwriting, ‘ wbsenbed her nami, 
but did not seal it. It bad a clause of at(e*f(ation, but 
no witnesses. She died suddenly in Manh i7P9 ; the 
Will was found locked iii a liiest of drawees inclosed 
in a piece of paper, on which was wiittcn in her ovin 
liand “ Mrs. CoUeU\ Will,” and on anothev part of it 
my Will.” On tlie <;\eniug pjevrions to ber death, 
the Testatiix bad asked her nephew as to hpr poivcr 
of leading two houses, and site then said she had left 
them, with seme other ^hlngB, to the \cry persons to 
■\\honi they we;e bequeathed in this Will. The Will, 
however, was rejccied. Cases of Wills similarly cii- 
cumstancecl, disposing only ofpersonal properly, having 
I>e0ju rejected, are mimmoiis. In Hammond v. Ham* 


(rt) The Ueportcr think 
it light to observe that h 
hai» not had the oopoitunit 


of evjtniulng thC Prev'cdcnt 
quoted. s 




«r« 


* e^kms laf cswanoeet* 

tmufHf |««Jnouficed in ISOJ, a Will of only personalty 
#fl8 rejected, because of the attestation clause; It wa» 
neither signed ner witnessed,* but was all in the Testa¬ 
tor’s hatidwritins^. There wa'* no date, but it was as¬ 
certained from the water marks in the paper to have 
been made in 1795 ; the Testator died in 1799. Some 
yeaj*^ before, one Taj/h}^ an attornev, had made a 
Will for him, which was duly executed, and was at¬ 
tested ; but being* ofliended with some of the persons in 
whose fhvour that Will was made, 1^-^ made tho later 
one in ^^ucstion. He had locked it up in a box in hH 
bedchamber: about a week betoic he du'd, he inquired 
whether, ifhis Wilt was all in his own handwriting, it 
would be good as to the disposal of bis personal pro¬ 
perty, without being signed oi w itnessed ; and the at¬ 
torney told him that it would lie good, as all Ins pro¬ 
perty was personal Another case is, Wadt\. Orcr- 
tow, pronounced pot long.after the last, it arose on a 
Will beginning, “ A. B. do make this my Will all 
in my own handwriting ” u seal was aflfixed to it, but 
it was signed only on the first sheet. 'Fhe I’c'itator had 
frequently, declared that he had iruide his Will in 
favoiil* of the party who was to take undei tins. Not¬ 
withstanding, the iiistriiinent has been i ejected. This 
was a cast of pcrbonal property ^only. 

jTHEATH, J.— No, ^it was a Will of both real and 
persona) property; but tlie perfjpnal being all mentioned 
in the first sheet, the ground taken was that the signa¬ 
ture on that sheet was meant to apply to that species of 
property only. 'Fhe CJoiirt, however, held that the Will 
must be taken altogether, and construed as a whole}. 

A Will may be informal, yet complete; or formal 
yet incompiclet where it is incomplete as a whole, the 
presumption is, as has betsn shewn, against its operat- 
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fMiFtiaily. If this vvcre a Will of personalty only, 
it would have been clearly incomplete («), because the 
clause o£l attestation could not have beeu applied to 
aivy things else. But still would it not have all that 
the law requires ? and if so, why should it be .Incom¬ 
plete ? The answer is plain ; l)ecause it gives notice 
on the face of it, that the party intended to add sonje- 
thing to it; for completion, in all cases, lot ks to the 
fniiid of the party. The que:»tlon is, not waether all 
is done which tijp law reqifircs, but whether every 
thing has been done vv*tich the party thouglit neces- 
aary; and even if he should appear to have intended 
to add forms which are unuecessa’ry, yet the itsstrur* 
meiit must be bad. As to the disposal of persotiai pro¬ 
perty, no form is necessary aiwl oile" the noarer the 
instrument approaches to Ibnn, and in yet short of 
complete formality, the more incomplete it becomes, 
A mere scrap of paper giving i?^0,()pO to without 
more words, would be admitted, becifu»e complete iu 
itself, and hnislied by the party, and because it per¬ 
fectly shews the intention ; but if the same paper iias 
also a clause of signature, but is not signed^ though if 
is more tormal, yet*it is incomplete, and will be re¬ 
jected, because it manifests an intention to do some¬ 
thing more than is done to it. So also a paper “ giving 
aClOjOOO to J, E. and” (stopping there) is bad; if the 
Testator logins “ this is iriy last Will,” -and makes a 
correct disposition, and «^^y8 no more, the Will is good; 
but if at the end he adds, ‘iln witness whereof, I have 
hereunto set my hand,” and omits to set his hand, it is 
then incomplete. This is the constant practice; and 
therefore Cobbold Vf Maas must have been dectdcii on 
a wrong ground. The mind of the party, therefore, 

- (a) GriJJin v. Griffin^ 4 Ves. Jun* 197 in noth* 
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WALRSa At tjbe Urn© of itmkingjUe instrtittien|^j is ibc ^res^ co^in 

*'* , siddration. 

Wai.ker. 

Tesialri^li in tlie present ease, certainly interwl^^d,* 
wildlife sat dofm to ^\r^lo tlu^ Will, to die testate j 
not, as tljt AppelUiits ha\e endeavoured to shew^as 
to one paitof her property only, and intestate as to 
.thoyest, blit testate an to the whole. For, the bnllv 
of her Will relates to her lands, the verv properly a« 
to which it is contended she did not i|;ieiiu to die testate. 
This shews, her intention was universal, aUhou^h the 
disposition in luived. 'The signature, and the clause of 
attestation,areLwideiitly written by the sumo hand,and 
at the same time, as the rest of the Will, This, there¬ 
fore, cannot be is. itself a eotuplele instrument; for it is 
allowed tliut l!ie deceased knew that three witnesses 
were neccssarx to pa-s land. It is clear she intended 
to do something, luore before she publisliod the W^ill ; 
if she postponed doing this, from whatever cause, it is 
sutficient to shew that her intention wa« not complete. 
W c need not shew an aiiaiuhmment of her intention ; 
for, excepting the case v\here the act of Cjiod pievewls 
the completion, the reason is immaterial. 

In all foiflier the envelope in which the W'ill 
lias been found has operated in it*^ huour; the super- 
Fcription lias been in ienns, “ (he Will of /I, /i.,” or 
‘•‘my Will,” or !>ome such dccishe expresbion : but 
bore the words of (he envelope go strongly to support 
the inference, that tiie '^rentatrix had not cornplelcd 
her intention with respect to tlie paper. Now, it is 
said, her intention in signing and sealing this Will, 
wa^ to make it op<*rati\e as to her personal estate, 
knowing the (hen state of the law in this respect, and 
relying*on Cobh^ld v. Hita&> Ilut, even if it were an> 
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Ihtngf lhat>.h<* how the law stoodj how ean i|:JbQ 
suppoi^d that, ciiTuiObtanced as she f^lie could h# 
acquainted with tins aliiio‘>t ob'^cure cJife? U i« 
true, without this I»novvlod2;e, she inf^t have ijniJ't‘rMh‘d 
to dispose of hei* personal c^'tate at ail ovet|^; *bnt 
then she would most probably have had two Wills 
for the two species of property ; and it is luudly jpos- 
siMethat, without consideuiig this law, she coulphftvo 
thought ail instrmnent ‘‘he had not published, to 
which she had ii^t given tiu* name of her last Will, 
as to which she reserved the power to tiUcr, to add, to 
retract, was capable of operating as a t(‘stamentai*y dis¬ 
position of her personal property. Another reason 
has been adduced for her having postponed the attesta¬ 
tion ; namely, a haRit of proc#'.1-11 nation; but it is in 
evidence that she fiequeully s.ucl. no one slumld de¬ 
fer making his W il!.” Tin’s vonjiled with the en¬ 
velope, is the ino‘'t complete leasop that can be given 
for her signing and sealing thH^in'^niment; it was, 
that as httie uiigat be iett as possiide. TJius, by 
giving h< r own le.ison, ‘•lie eirectually precludes all 
conjecture. 


6ff 

WJli.RKk S*s 


The letters produced unquestionably shew great 
afieclion to the Apptdlanls*, and it is quite clear fiom 
both the tO'^tameiiiar^ paper*-, that in 1777 and in 17Sf), 
they were the intended oiijects of her bounty. Hut 
her mind may have clyinged latterly, 'and it is in evi- 
^Icnce that it did ehang#. At any rate Imt intention 
appears to have been not pc*if*ctly settled, by her hav¬ 
ing lived twelve years with this instrument in Iier pos- 
f*e«*sion, intending a future act which she never per¬ 
formed, even supposing that act to have been iinpoit- 
ant oiilv with refin-enco to the real estate. 


It lias been also endeavoured to account for the de- 
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feet of this pnper from want of opportunifyan the *l^€a- 
tatrix, and from her parsimonious and recluse haluts 
of life ; but it is* not possible to conceive 6«<lh a total 
want of opportunity, except in the case of a person 
under confinement; and these aile^aiiUhs, also, are re¬ 
pelled by contrary evidence- ' 

c t ^ , , , 

The alleviations as to her having declared “ that she 
had made her Will, that it would l>e found good,’* and 
such like expressions, all apply to a si| 7 pended purpose, 
as much as to a fixed intention, and certainly much 
better than to a divided one; for, not one of the wit¬ 
nesses says her expression was, “ I have made my 
Will, and it is perfect,” but all say that it would 
fee found to be good.” 'In the conversation that took 
place after Johrt Walker's death, where the immediate 
luibject was real estate, her expression to this effect 
nitiht be construed .*o be prospective, it being admitted 
that she knew tlie distinction that three witnesses were 
necessary to pass land; a formality which she could 
not forget was not added to tlic Will in question. 
therefore, she referred to this Will, her expression 
must be understood to regard what it would be when it 
had received the additional forms which she meant to 
give. This one declaration is sufficient to rebut the 
assertion, that slie meant the Will to have a partial 
operation. 

Another reason that has been given for the incom- 
pletioh of this paper, is this, lhat, having the Will of 
her late uncle, William Walker^ in her posstfssion, 
which was left incomplete, she followed it as a liiodel. 
Even supposing (his could avail any thing, as it ap¬ 
pears she had only the draft of this Will, (the Wills of 
which the probates were in her custody having each 
witne^es,) yet it is most likely in copying she would 
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have foUdwed h^r model j hut, la fiict, the 4H-*i 

teis^tatlon clause in this Will WiUi&m Walkf^r i ttu# W 

thu$, “ Binned, sealed, published, anjd ,declarfid by the ^ 

said Testator,” ‘ djEC. whereas the deceased writes 
“ signed, puhltsbed, and declared by me, the said Tes¬ 
tator,” &c, and the forms are difierent in other re¬ 
spects. In fact, the attestation clause agrees more 
nearly with that of the Will witnessed by two witnesses, 
which disposed only of personalty, and of which she 
had the probate. This, indeed, may have impressed 
her with the idea ^at tn-o witncnses were necessary' for 
a Will of personal property. 

• 

As to the argument, which has been drawn from the 
clause of revocation Inserted in this paper, no stress 
can be laid upon It; for such a clause is ahvays in¬ 
serted in WilK, and has never reference to anj parti¬ 
cular Will executed befor<* (rtf); and the clause here 
does Hot at all differ from the usual fcfrm. Tlie argu¬ 
ment stands llius :—the deceased, by thinking it neces¬ 
sary to revoke all former Wills, must have imagined 
that she had before made some operative AVill; it is 
clear that she had* made no other Will than that of 
1777; therefore, she must ha^e thought that opera¬ 
tive : but that Will appears to have bt^en quoad the 
attestation clause, in precisvl)! the same circumstances 
as the Will in question ; so that if she thougfit the one 
good she must have thought the other so also. 

' [ROOKE, J.—The first Will (of 1777,) has evi¬ 
dently been cancelled, and appears incomplete; a part 
seems to have been cut off the bottom, and so near tlio 

(a) Soe H^de v. JJydCf 3 cided that a rerocatiou clause 
|jkin. Hep. where it Has de- uas merely clericalU.” 
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clause of nUofttotlon that naincft aflixed to it may Iiavcis 
been cut oC] 

Tf thiA be iulmittcd, tlie arj;im>en( froiu the re^oca- 
tioij must fail, suppohing it to have been ca»cell«Hl be¬ 
fore 1789; and as tljere are no means of aRcertainin^ 
the time wben this was done, the Appellants can, at 

{ i 

deii\e no advantage from it. 

The reference to a Will, and the jjlace where it was 
contained in that paper in wliich she enmneratrs her 
treasure, is inoie ijiiportaiit; becan-e the paper in 
cjucslion has been fumd in the place mentioned. But 
to make this decisive it iniu^l he shewn what was (he 
date of the paper containing the reference. Now, Ik*- 
sides that the treasuu* must have been an aocnmtilation 
of manj \eaio, and (lint the state in which it was found 
did not (oiTC‘>poi\d with t^e account contained in thi« 
paper, the person who first found it dcj»oses that it was 
nn amiei i paper. It is most likel}, that it was of prior 
existence to that of 1780 , and that it was in progrfS« 
to become Ijer Will. But, eveJi if she did intend to 
refer in this instance to the paper now in question, her 
calling it n fViH is no pnnjf of In r Inn ing’ thought it 
rompleb* at the time, for slie calls it h\ timt name in 
the envelope, though at the ‘■ame time she aunoitnces 
its incomplction. • 

i 

[ARNOLD, LL. D.—As slie refers to her Will, 
immediately after emimerating the principal ppt of 
hcyjersonal jiropertv, may it not he contended that 
she meant her Will of that particular property ?j 

t 

Tin’s argument iniglit have availed if she had ex¬ 
pressly said her Will of the aforesaid property;” but 



a*} the paper is in itself incomplete, such a presumption 
can hardly bo admitted. 

The next circunvstanco is tne cuslotiy of this paper. 

In some cases raucli stress l>e laid on this, but in 

the presejjt it is of no a\ail. T'he deceas-ed kept all 
sorts of paperA ; and there is no j^ronnd tor supiK)*^ing 
fche would !»avti taken le»s care of this paper nhicli she 
iuteuded for lier Will, and which was in progress to 
bc'coine so, than ciTa Will complete and executed. 

As to the paper in which she sa^vs that none of her 
clothes, &.e. sliould be given to the daughters or family 
oi John JVuiker, thepnl)^ inference which can be drawn 
from it is that bhe thouglit herself not completeU testate j 
and therefore it is a strong argument again-t the Will. 

The Respondents, therefore, sulrmjt tlieir claim, on 
thebe grounds,—first, '^fhat tliey are next of kin; 
secondly, That the Will is in itselt* incomplete; and, 
therefore, thirdly, That the presiiiuplion ii against iU 
operating partially; and, fourtlilv, 'That the tendency, 
of the whole evidence is, to lefer the incomiiletioii of 
the paper to an unfixed niirpose in t!ie Testatiiv. 

Dr. htiwraicc^ in replj. 

The Respondents luive rolievl on the distinction 
-between incoinplction, iftid informalit) ; hut the dis¬ 
tinction is inaccurate; tor incompletioii in their bejise 
means incompletioii in substance, and iiiforrhlality 
meaiib incompletioii in form. 'The distinction, there¬ 
fore, originally taken between subbtance and form, is 
correct, and the argument grounded on it is just; for 
ff would be mere pedantry to contend that an ineom- 
pletion, merely in form, is equally essential with one 
in substance. The first presumption which arises out 
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of a pa|ipr h^d as u Will, as the one in <jnesti<an> that 
H must be taken fbr a whole, and then hen the attes¬ 
tation is omitted it is defective (o). But a second pre- 
suraption aribcs on applying the maxim reddendo 
singula singulis,*’ (a presumption weaker than the 
tirst in the least possible degree,) that it was intended 
to fce valid as to such property, as it had sufficient sanc¬ 
tion to comprise. On thU ground the ease of CohhoM 
V. Boas {h) XV right, and so far it is an authorit). 
It was virong in applying the twenty second section of 
the Statute of Frauds, the paper not being complete 
within the meuning^of that clau‘'e. 


The Respondents have said that a mere scrap of paper, 
if complete in itself, will avail as a Will} but that 
when formalities aic in pnit added, the paper becomes 
for that reason incomplete. Admitted: but it is such 
ail incomplction 'is lequiies the least possible evidence 
to account for it. ft has also been said, that there is 
an old established rule that nothing but sudden death 
will be ailmitted to account fora defect in a testamentary 
paper. (Jpoii seal thing the books no such clear rule 
appears and if there be any such, it can hold good only 
as to defect** in substance, foi, whenever a question ot 
fact and intention ansa's, evidelicc is admitted to sup¬ 
ply a defi'i t. 

In the case of Mason v.^ lAmbtry (c), where the 
paper had a clause of signature, but was not signed, 
the ^circuii.staiice w hich weighed with the Court was 

(«) Grijm T. Guffin^ ubi Abr. Vol. VIJL tit. Demise, 

p. 130, pt. 17.—See also 

(6) 4 Vez. Jun. 200 iVi Bridgman’s Analytical Index, * ‘ 
*^®^*** tk. WiU and Testament V 

<t) Comyn’s Kep. 461. pi. 37. 

And see a foil note in Vin. 
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that a former executed Will was remaining^ ujican- 
celled, in the testator’s custody: but for%is, the sub¬ 
sequent ipiaper would have been established as a Will 
of personal property, on the evidence adduced of the 
Testator’s intention. It is improper to urge the prac¬ 
tice and decisions of the Court from which the appeal 
comes; besides, the cases cited are many of them^not 
in point. In TFade v. Overton^ for instance, the paper 
was si^jned, not at the end, but on the first sheet only. 
Such a signature must be merely cursory; the Judge, 
therefore, thought that it was rebu-able to an in- 
tpn^n in the Testator of making the W'ill good for 
per^nalty. But the reason whidli has ijiduded that 
judge, to wish to lay down a positive rule in such cases 
is, the perplexity wliich the document,, and evidence 
brought forward frequently occasion. In a free and 
commei^ial country, however, and with respect to 
property unstable as personal proper*)', no such 
strict rule can or ought (o be .laid down: but it 
is necesi^ry that evidence should be always admitted 
to give that facility to the disposal of such property, 
which the law allows; and with this, indepd, the au- 
thorities agree. In Cohhofd v. Baas evidence was ad¬ 
mitted, and there were no such stringent facts as it is 
contended arc necessary to account for the iucomple- 
tion. Ill Rider v. Rider in 1701, the facts wore, that 
in 1697, the deceased made" a Will or testamentary 
pap€'r, without any nifV’e particular date, to which he 
|}dded the usual clause, vvitnes.s whereof,” but did 
not sign it. The contents of this paper were in favour 
of the Testator’s brother. Sometime afterward|the 
Testator gave it to his attorney,directing him to prepare 
another draft of Will, in favour of his wife ; this was 
accordingly done, the date filled up in 1701, and the 
^ draft read over to the Testator, who said he ap- 


'W.Al-xEa 

V. 

Walxer. 



CASKS IN CHANCBRY. 


V 


AT 


S'. 

WalkIi u, 

4 . 


pf it, jBut »t his dcuth il fomA unox^ecut* 
'rite Fl^rogative Court of opiujon that the 
deceased di^d i«U< state. Ch%iah appepl^lo tS»e Dele* 
gate% <hey admitted evidence of a chaste iu the Testa- 
tor'l iuteutiou'?, of the custody of t'he ^pers and other 
ciicmnslaiicos; and Oven established the firfet paper 
jioti^i(hst^diiig its impel faction, and notuith^tandiiig 
that it had been at one time dealiy abandoned, and 
that the object of the M'coiid Will was the Testator’s 
wife, whit reason (ould this be, Ij^ut on (he gtound 
drat (he oniis-ton to t\ S’lde the new'- Will was the 
stion^i!(t t^uhiict that t’. •'IVstator had resumed his 
iiict inleniioji ’ 


to thj supposed l.u t ti it the deceased in the pre- 
% lit cd'f ioilo .e'l ih ill ot )J ilfifiht ff'alfittf as liei 
model, U dfip a^s th. < I'e i<* ire two Wills of person** 
of tliOisarae n o u ,• i< i. most jirobdble she copied from 
that wlmli puipo! t'^cl to tli.pose of both leal anw^^ier- 
ftoudl piepejtj , mJ I th it. |t appears, had o«iIj one wit* 
ness, hi the tijst plartfr, theieioie, this could not hate 
satisiied till* }aa> of lh“ ii *.essity of/..o,* but, be-^ides 
that, one n itiu ■’-> is, b> tn i law, no bettei than none at 
all, andeLilaiu\ couhi m>l hue answcied tho inteti* 
turn ot in atti l.dion dm c i.i a of both real and 
per«#ii il pro^Liti, to th ' Hand of one Knowing* that 
Ihiee iVere le t-e-^.n \ as t'o tlefuimei. But there is 
onOll^ct, who h tin il u a-.u) cuM noi fail to infer from 
tills riaiucU, That a AVill piofesdng to pas-i 

land^nd to be diil) wiliie.sed, mighty though dcfectivo 
in not being attested to the extent iiecesharj for that 
purpose, be yet a good Will of chattels. Moreoverj 
With this Will In hei pOHse-sioiij it js impossible she 
should have said that two witnesses were necessaryi* 
for peiSonal esslate. 
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Then i|t hns^een salci, it will not avail aliy thing that 
tlie deceased 1^?^ the laid^ aadtl||^t, if it would> it is 
absurd to h.^t acquainted witll the authdl^ity 

of Cobhoid V. S^as* Rut this ^^ument^ involves^ a 
similar iriconbistency; for if the idea of '^is lady 
was that the witnessing was indispensable, and* if 
(as appears by the envelope,) she intended it to be 
donr* at a different time from the signature and seal¬ 
ing, she must hatre been acquainted with s<iMi»e of 
Jjord j\Jajisfirld\ decisions, which have established 
that the witnesses need not sec the^ party 
It cannot, indeed, be supposed but that the deceased 
intended to do soinediing bj signing and sealing tlie 
paper; and, as to Imr own expicssion, that she did so 
to havi^ ready to be witnessed, it is absurd; for, 
signing and sealing are not preparatory acts ; and in 
fact, when tluw were done, the WilP^\.is no more in 
readings to be witnessed, than l!t‘foie. l^he truth 
seemK to lx* that die intendel to do as her uncle, 717/- 
honi lyalkir, ii.ul done; namely,'To giyeitas much 
validity as at the time tshe was ca[)able of^giving it, 
and to add the fm ther formalities wlien a proper op¬ 
portunity should occur. The fact 0f the cancelling the 
W*}!! of 1777,^ i'- strong tn support of this position ; lor, 
it seems that the seal ha* been^ cut off from tills j^)ap#r. 
There can he no doulil that the deceased did thb d^r 
liberately and witli an iidention to cancel the iiistHi*- 
niimt, which is a complete indication of her 
thought that sealing gave the paper some force, fo)^*if 
a person uudoti by a solemn act, it pioves that In^ 
thinks he has before dotn something. The act of seal¬ 
ing, indeed, is in itself indicathe of inff^ntion, and dif* 
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Vide lUghi V. Pfsfcc, fereuce ia the St. 29 Car. 2. 
Doug. 241. and nqte the c. 3. between section ft and 0 
.Vox.. I. 2U 
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fer» from wMcIi may foe done ci^r^ie cula/ntt 

und without any pointed olttei. 

i ^ 

*fn answer to our^gument on IW^ilahRe of revoea- 
iion in Hie Will of 1789, as applying: to the former 
W'dI (0^1777), it has been suggested from the state of 
the paper that it had prolmlily been witnessed; but 
that tlie witnesses’ names had been cut oflT. Now, on 
reforeiice to the paper, it appears that no part of it is 
lost, there being now with it two slips of paper which 
applti^t to ha\e been woiii otV, and which complete the 
whole/ This paper being torn, and some of the names 
ims-spelt, accounts for the dece<i‘>ed’s having wiitten 
a second Will, in almost I1 m‘ same words as the first. 

declaim ion made hy the deceased, that ITtl* 
iium Ji alhti wou?d not have her lands,”* is two-fold; 
either it was meant uuiveisalJv, or it shews aAnten- 
lion to adheie to the Will. The disposition of her 
land IS not the priDCipal fi iture of the Will. Her 
greatest anxiely respects the tombs and her bot|y. It 
is obseivabli lint the diiection about letting the lands 
to IS to hei Executor and Eveciitrix:” this 

she must have known could u^t avail unless they bad 
thO)land,! niid that lla^v ^ould not have it bytho^Will 
tthless it weie dulv witnessed. In truth, it seems to be 
intrant asudiiection to those*‘who would succeed he», 
a^^must have been undei Aoocl as impelativc on tin it 
c^tsqiences The sanu' observatiq|i applies to the di¬ 
rection about giving the clothes to John, o/Aci’s 
daughter-iii-l^iw , wliatever was t|i® motive of the de¬ 
ceased, that paper is dirc'ctory to those who were to 
enjoy the prop(»rty, and have the of it after 

her death, and cmiainly could never have boon )nbrt.*4t 
for those persons again&t whom it i« pointed. 
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Therefona^jk pol^t of kwi tiaie in wliicb 

«omethin| is^^ed rat|||| Hi^in to support 

the pr<Psumpti flm k, l^our of (hc^Will; aitd, froo 3 | the 
circumstaiwro including real ^Ofierty, a pre'iullip- 
tiun, almost amounting to a rule Of law, ar|i|s to ac¬ 
count for its imperfection. There being JsSlfsops of 
the whole, and others of (lie half blood, who claimed 
to be next of kin, and the usual preference of the 
whole blood, are ^^rouiidn for supporting the Will^^ds 
they account for llie anxiety of the deceased to do 
something for those whom she most esteemed, httd aS* 
the) are rt'a'^ons wh) she should have been less anxious 
to complete the disposition of her real than of her per¬ 
sonal properly. The Testatrix’had in her possession 
an tnstapci) of a Will conveving propertv of both sorts, 
good for personalty, though only witnessed by one per¬ 
son, an atte^ation certainiT no niore^ referable to the 
satisfiiikion of an attestation clause^ than if there w6re 
none at all. She uahd the paper; an act more solemn, 
and indicative of in|||ntion, than meie ; and she 

thought she was soMt'thini*' b> alliving her seal, a$ 
she thought it necejs'.arv in caiueUiiig the (otmer Will 
to cut off the s(‘al. The evidence that the deceased 
knew' three wilnessos tv i>e necessnrv for real property, 
and the improhabilit) of her having said thaUtwo Were 
necessary for personal properl), point to a distinction 

]i* 

in her intentions as to these two '^pwics of property. 
The papers found connelftl thcniselvcb with the Wi|i. 
'Fhcy were inlcndci^ for the “ Executor and Executrtf ” 
IVJoreparticularly, the paper in which she refers to the 
drawer where the Will was to be t(>imd;^t^w'^s she un¬ 
derstood it to be operative. It is pitihable the en¬ 
velope was round the first Will also; its w'hole force, 
as meant to stop the operation of the Will, 
must in that ease lost; because, Ijy cutting off the 
seal, the deceased clearly thought it valid. The true 


WAtKca 

e. 

, VV VLM!K. 



528 


CASES IN CIIANCEHY. 


W VLKIJI 

t?. 

WV'KI H. , 


'Hiesdaif, 
!\b. 19, 1805. 


meaning' of this envejope is, elie and ^ipiled 

the Will to give it «iect; nnd t|at sh^ intended 

to add the further sanction of atitVstaj^i^^ when an op- 
poi^tunity occurred. But, lastly/whether she did so 
intend, Of did not, the acknou lodgment of the Will in 
the, paper hy which she refer', to it, and the draw'er 
where it would be found, and tlie ulteiation in this re¬ 
ference, aie circumstances amply sufficient to establish 
a sub6ci|uent intention that the instrument should 
operate, aiu! to do awa> an\ effect which the envelope 
Plight otlieru hfi\ e ptodut ed 


The ,irgu(i* vt ‘mng theed, the Jnlges Delegate 
decided. 

That i!io derea*ed. '* ),i ' ff «// ( , died intestate (a), 

( f/) { !i iM' fa f n fa^ ouo ,i 
>i.Uh il)<» noti t)l i 

case flit Mii^v ill) 'ort !i\f, <ii«i 

not h ti 't' ( 1 '- ictr * 1 


V Mj li'iirii) in fay my 

lii'i.d Ji'/iu /forJ^‘iO>fj of 
Lilliotii's lur. I, (|. 


fNlt <> 1 ^ VOL, I. PiPi ni. 
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Kelwocn UILIJAM DE\ WM^S ami l.OLISA 
Ui^ Wift, and THOM 4^ AlOXSCLL (an lu- 
lanO-. - - - - rf.AisTii i-s, 

ANT) 

WM. NOliLE, SAAl PLinS ( OCUERELL, 
FRED. ROOni, ASAU\ OENWNES, 
)i:uzABETii sAirrn, ijntcx^i^ wid- 
SON, JOHN AJORIHS, and JOSEPH 
DOWN, - » - - DfifNI)ANT‘. 

Andbelwern SfU TUOM\S lUlUNO Hart., nml 
Sill FRANK SrANDlSH, Bast., (on behalf 
of thcrnselvc'', and all other the ( i editor® of 
the partneisbti of WILLIAM DEVWNES, 
JOHN DAWES, WILLIAM NOBLE, 
RICHARD HENRY CROFT,and RICHARD 
,,*BARW1CK, who shall come in and contribtRe, 
&e.) .... Pi^MNnrFfe. 
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R«ti.s, The Mid At'llXlAM NOBLE, SAMUEL.PKPYS 
Julj/ 15—30, COCKEllKIX,FRKlJERirKBOOTH, LES- 

TOCK WILSON, JOHN JMORRIS, JOSEPH 
DORIEN, WM. DEVAYNES, and LOUISA 
his Wife, MARY DEVAYNES, ELIZABETH 
'SMITH, and THOMAS MONSELL, 

Ul r » VT'A V * 


Oo the death 
of a partnei in 
a baDking* 
house, the sur- 
\iving paitners 
carry on the 
bu-iiness A\ith- 
out changing 
thn firm, and 
aflerxiaitls be* 


B y the decree made on the hearing of these canseB, 
(Alrm^ 2, JS12,) it was referred to the Master, 
in the second cause, to take an account of what was 
due, at the death of William Devot/nes^ deceased, from 
the partnership of t!io said Wtllitnn J)cviij/tie<!^ John 
JOatics, f^tllmm , R. //, nojl, and Rhhaul 
iItt/ZL’/f/, to till' Plairitifl's, nnd all such other persons 
as were crcJitoiAf the partnership at thd^ lime of^ihe 
dea^h ot Dtxaf/m\^ and also of what m as due, at the 


come bankrupt. 
The equitic s of 
the seYcral 
cl<i‘*bcs cf ciedi¬ 
tors of the pait- 
uership nptunst 


time of making the detree, from the partnership to 
such rreditoi ■>; and to inquire whether such creditors, 
or an>, and uhirh of them, contiijeed to deal with the 
survuiM'' partners aftm the death of Dna^nes, and 
what sums of luone) were paid by the surviving part- 


ihe estate of the ners to Nuch creditois, respectively; from th© death of 


deceased part¬ 
ner, vith icfci- 
puce to the al- 
. 4 d sohcncy 
ol tUt bnuie at 
nUt do.ith, to the 
rJfiioU of subsc- 


l)t^ai/r(\ to the bankniptcy, and what had since been 
received bj them re^^pectively ; and also whether such 
creditors, oi .inj aixl wlucli of them, had, by such sub¬ 
sequent dqaling'i, leleascd the estate of Divm/ne& frrtiu 
the payment of their respective debts, or what (if any 
thing) remained due in rc&])ect thereof. And it was 


quent dtaliugs 

ind transactions with the !rur\iioi>>, and of notice expressed or im¬ 
plied, and to the custom of bankeis, declaied, upon exceptions to the 
iCport of the Master, dhtiugaishing the classes of creditors according 
to the diCerent nature of the circumstances. 
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onSercd that, in itisikjng^ &uch inquiries, the Master 
should state tu the Court any s|)eciui eircumstances. 

Under this decree, the Master made his separate 
report, dated the 15th of Mateshf 1815, whereby he 
Ibund that, in respect of the amount of ma,ny of the 
debts claimed to have been due from the partnership 
at the death of Dm/ywAv/ and in respect of that part 
of the decree by which he was directed to inquire Wh^ 
ther the creditor^ or any and which of thonh had 
by their subsequent dealings released the estate of 
JDev&t/nes; and also, in respect of jllie special circum¬ 
stances material to that inquiry, there were several 
general questions of {>quitable principle, upon the de¬ 
cision of which the liability of the sepaidte estate of 
jyfva;^nts to a great part of the debts would depend; 
and that, iit respect of the said general question'?, the 
said^ claims were capable of being resIucGu to a 
ditferent classes, so that the decision of one caso in 
each class would virtually dispose of ail the rest; but, 
as he conceived some of the questions to be of con* 
siderabie diflSeulty, 'and that if he should* form an 
erroneous opinion thereon for the purpose of a general 
report upon the matters in reference, it might subject 
many of the claimants ts further investigation, produc¬ 
tive of useless expence and d^jlay; he liad tifought it 
right, in die fir^t instance, to select a leading claim of 
each class, and submit them to the consideration of the 
Court ill a separate report; and he had therefore se¬ 
lected, from the ciaituH so brought in, the several claims 
ol E. B, Skec/fy spinstor, Sir John IKilnur^ Bart,, 
Nathuniei Ch^loity Esq., Ann Jbhnts^ spinster, the 
Plaintiff, Sir Thomm Barings (as Executor of John 
Wigg Usieorth^ deceased), John ff^ardc, Esq., Jane 
widow, and JRobert JJouiion, Esq.; and, in re- 
fpect of such selected claims, the Master r^orted the 
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V. 

Noatv. 

OiRtxc; 
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following facts, ns stated and proved, or admittod, l»e- 
fore him. 

ft 

The said William Devaj/neSf deceased, for many 
years prior to, and until, the time of his death, carried 
on hu<iine88 as a banker, in partnership with Datecs^ 
NoUe, Crofts and Barnick, under tlie firm of T)n:a^msj 
Datcesy JVo^/c, and Co.; and died on the 29ih of JVbr. 
I80f), seized and possessed of a considerable real and 
personal estate, leaving Iflltinm Jhvaj/ntSy (Plaintiff 
in the first cause, and Defendant in the second,) his 
son and heir at law; having first made his Will, and 
thereby devised and bequeathed his said real and per¬ 
sonal estate to (lie Defendants Soblc^ CocltarUy and 
BoGthy (whom he qIjo a[ipoin(ed Executors), upon 
trust, after payment of certain annuities, and of his 
debts and legacies, fi»r his son, the said IVm, J)cvaj/m v, 
at iwentv-seven, and for hi}» isMie in the manner therein 
n^ntioned *, anti tlijc* Testator thereby directed thill, in 
case it should l>e agret'd after Ills death to admit hi« 
said son an etjual partnei in tin' banking-house, his 
Trustees should advance TfthftllO out of (lie said 
estates, as his capital, to remain in the house for five 
years, whether his said son shoultl be living oi dead, 
at intt'rest after Ih" iate of X’3 nrr aiiL: and, lifter 
the expiration of the five years, in case his Bon should 
be then living, at the same rate of interest as the oth^*r 
partners should receive for their respective capitals ; 
and he thereby declared tliat the said J['1ft,000, and 
the interest thereof, i-iiould he deemed part of the 
trust-monies arising from tlie ‘■ale of his estates, and 
be subject to the trusts thereof, and b© called in and 
applied upon the said triisth at the end of the five 
vearB, in case his son should then be dead without hav¬ 
ing attained a vested interest therein. From^^^d 
after the (^ath of D(xaym$y the sai^ Damsy Nobky 
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aund Barwhh et>niinded to carry on tlie banking 
business under the same firm of Devaj/nesf Dawes^ 
Noble and Co., on their own proper ‘account, the re¬ 
presentatives of t^t'Vdijfnes having no coutiiiutng share 
or interest in the business, or in the profits thereof*, 
but being entitled by the partnership agreement only 
to his share of the profits to that period, and ji<| his 
share of the then subsisting joint capital and eflTects, 
afler payment of all the partnership debts and chargi^ 
then charged antkchargcable thereon. 
son, did not become a partner; but shortly after the 
Testiitor’s death, (he being then above Iwenty-Onii^ 
but not twenty-seven, years of age,) made known to 
i!ie Trustees and Kvecutors, and to the surviving part- 
tiej's, his determination not to a'vail hin* elf of the con¬ 
ditional directions in the Will, but to decline the samoi^ 
in consequence nhereof the IVustees (b,i not place the 
^,000, nor any other sum, in the*liouse for hiip| or 
on nis behalf. Neither f)t‘va^nrs the son, nor'^0 
Trustees, in any nianner consented to the name of 
ihvo^ufs being continued in the firm, except in so fitr 
as Noble (who was/>j!e of the Trustees, and also one . 
of the surviving partners) did, in his capacity of part¬ 
ner, concur therein with the other surviving partners; 
but, on the contrary, tsliortly afl(‘r the death of the 
Testator, and at the request ot' Devaiynes tbo son, the 
Trustees gave n(»tice in writing (a) to the surviving 


1810. 

Dj!V iVNfJS 

Noblc. 

BiiatNu 

V. 

Nubi.e. 


(a) This notice, as appp.ii cd 
fit a buhsequeni stage of the 
proceedings, bcaiiiig date 
Mai'ch Ist, 181% signed 
by the Executors themselves, 
was in the following words: 
i.c^q^etitleineri, we observe 
that you continue to use, 
in the canying on of your 


banking business, the name 
of Mr. Devntfnes, and that 
no uUeiation has, in conse¬ 
quence of his death, b^n 
made in your firm. This Inuy, 
probably, Induce the public 
to believe tlmt we, as Mr. 
Bevaynes"$ have 

fcome interest in the house. 
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partpei^j that tlic use of t|ic naiuif? of I)f^taj/»cs in tlie? 
firm was without their consent, and that thei^ con- 
fiidofcd the Testator’s estate as wIioP^ wncoijneetcd 4 
with the housewhich notice was drawn up and 
served by Messre. Cfa^^pa and SrOitt, as solicitors for 
the Trustees: but Mr. Clarion, (who was one of the 
selected claimants,) being' resident at N(teca<He^ did 
not (as appeared by his examination before the Master) 
know of the transaction ^^until alter the bankrup^ei^ 
Difr. Scott personally transacting the business in 
hondon, on behalf of himself and his^parlner; nor did 
it appear by any q\ idenco before the Master, that any 
of the other selected”claimants at any time kneiv or 
heard that an) such notice had been gi%en. It alhO 
appeared that the Trustee* had, liy their said solici¬ 
tors, (but without the peisonal intervention or know- 
ledge of C/ayiofOi taken the opinion of counsel on the 
question whether (liey had power to prevent the sur- 
viy|iig partners 'from continuing to use the nariUl of 
lytmynes in the him,and that the answeis given were, 
that they had no *^0011 power, and that, if the name 
were used without their consent, no r^f^onsibiJify 
could attach upon the estate, whereupon tlfoy desi<«,tcd 
from further opposition to the name being so used. 


(rt lit iti I state¬ 
ment ol tlie 
elaims of the 
sevctal clascc*! 
of creditcis. 


The Master further reported, that the several se¬ 
lected claimants were all persons who, before and kt 


a^id we therefore feel it in- 
cambent upon us, in puisu- 
ance of the advice of out 
counsel, (copies of whose opi- 
nioRS we ioclose for your in- 
Cormadoa,) to give you no¬ 
tice that the use of Mr. 
Devapics^s #aine in your 
fom is without any Consent 


'of ours, and that we ern- 
sider our estate to be wholh 
unconnected with your pre¬ 
sent partnen^ip Concern, be¬ 
yond the claim we, as Mr 
JDeuoj/Bcj’a Executor*, hare 
for the balance that was«|dne 
to him at the time of his 
death.*' 
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death of Dcvfi^mn^ dealt witJi 'the *?aid house of 
IXev^tynesy Dtt7ccs^ iVo?jr/e, aud Co., as tludr bankers; 
'’^and had fesfjectji^ely, at the time ot 3ct(i^ncs\ death, 
such daims against the house in respect df cash 
balances, due to them, and @f stocks and securities 
lodged with, and under the contrdiil and |namigement 
of. the house, as after luentioncd; and all (he said 
cl^mants (with the exception of Iloitllon) admiliedi 
tflhit they became intbrmed of l^ctanjneis death by t|ie 
public papers, wherein the same was mentioned Ipl** 
mediately, or very shortlj. after the event. But it was 
alleged by some of them that, finding no alteration in 
the firm, tliey supposed the estate, or the family, ht 
to be still interested therein, and responsi¬ 
ble for the debts and transactions theref'f; and, with* 
out making any inquiries to ascertaia the truth or 
fal^hood of that opinion, they continued to deal with 
and employ the house as their ba loiters from the tinvs 
of f*)e©oy«c 5 ’s death to the time cU* tfie bankrupfcy Cif 
the surviving partners. 


Ca 

Noar.r'. 

Bxarxo 

v» 

NoDtC, 


The report proceeded to state the ordinary course Castom of 
of the banking business in London, in which tke only banker?, 
general mode of stating and adjusting accounts between 
bankers and their ci]jjStoraers residing in or near the 
metropolis, is as follow s :— , 


A book, called a - 600 /, is opened by the 

bankers, and delivered by them to the customer, iu 
which, Ut tlie head of the first folio, and th^rc the 
bankers, by the name of tlieir firm, are described as 
the debtors,’find the customer as the creditor, in the 
account; and, on the debtor side, are entered all sums 
paid to or received by the bankers on account of the 
^ouAomcr; and, on the creditor side, all siim^^aid by 
(hem to him, or on his account; and, tho^^id efttrles 
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V s\ 

^^^Mig^^^uramed up ut the lK€»tieiu ef each 
atttostut of each, or the balance |iiht%eii theoiy is car* 
ried over to the next folio, without forthel itfention 
the natuiS of the parties^ until, from the pitss»ge*bools 
being full, it becomes necessary to ojjeti aoil,;jCieUver 
out to the custoniei's a new booh of the same kind. 

i 

For the purpose of having the passage*book made tip 
by the bankers from their own books of account, 4lm 
custciner returns it to ikem from time to lime, m^'< 
flunks fit; and, the proper entries bepig made !»y theiw 
up to the day on which it h lefl for that purpose, they 
deliver it again to the custonier, \»!»o, thereupon, exa¬ 
mines it; and, if there appears any error or otnissi;ol^^ 
brings or scmiJs it back to 1 m? rectified, or, if not, his 
silence is regarded as ali adnoseion tljat^lhe entries are 
correct; but no other settlement, stutenjeiH,or delivery 
of accounts, or any other transaction wjncli can bo re¬ 
garded as the clofiidgofan old, or opening of a new ac- 
count, or as varv ing,.rene\vinir>or confirming (in respect 
ofthe persons of the })artics mutually dealing,) the. credit 
given on eitiler side^i,takes place in the tirdinary course 
of businesHi unless when the name or firif. of one of 
the parties is altered, and a new account theret»pou 
opened in the new name or firm, The course? of Inisi- 
aess is the same betweensuchjninkersaiidtheirclis- 
tomers ie;jiidenl at a distance from the metropolis, ex¬ 
cept that, to avoid the InconvenieJH’e of sending ia 
and returning the passage-book, accounts are, from 
time to time, made out by the- bankers, and transmittod 
to the customer in the country, when required by him, 
containing the same entries as are made in the passages 
books; but with the names of the partie^i- debtor and 
creditor, at the bead, and with the haiance struck at 
the foot of each account j on the receipt of which ac.* 
counts, the customer, if there appears to be any erfoiv*, 
or oaussio% points out the same by letter to tho 
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bacikers; but, If Dot, fats illence, after the receipt ef 
the aceeujit, b in ftke manner ^ regarded as an admis- 
Siou of the truth of the aoeount, and no other adjust¬ 
ment, statement, or allovrance thereof, usuaUy takes 
ploee^ , 

The report proceeded to state that the several se¬ 
lected claimants,' (with the exception of Sir Johft 
J^pner, Ctaj/ton, and tXouUm)<, were all persons r«-^ 
stdent ill or near tibe metropolis, who conducted their 
business with the house of J)cDap/nes\ T}ftwcs, Nobl^^ 
and Co., as to their said accounts, according to tho 
general cu«tom, by means of tlteir respective passage- 
books; and, that the said Sir Jo//» Pnluttp\ ('la^ton^ 
and being resident at a’dislanc'^ from the me¬ 

tropolis, conducted their business with the house ac- 
eording to the cu^ttom, in respect of customers *r> 
resident. ♦ • 


bm 

If 'i. 


0 . 


8 * 

Nontn. 


On the 50th of 1810, tli£‘ surviving partners 

became bankrupt, and the Defendants, ff’ifMp/, 
and Dorien^’were appointed assignees. • 

The report further stated that no settlement of ac¬ 
counts had taken plate, since tlie death of Devai/net,^ 
between his Executors and the &urvi\ing par^tners, or 
their assignees, in respect of iTie partncrshiji; but that 
it was alleged, on the piJi t of J}ciai/nf$ tlie son, that 
the cash credits, auUeftecfstd’ the house, at the death 
of I}eisa7fneSf greatly exceeded the amount of all debts 
and demands for which the house was then liable, ex¬ 
cept thcr sums due from the house to the respective 
partners; and therefore, if all the other creditors had 
then immediately called on the house for payment of 
theif respective demands, they would all have been sa¬ 
tisfied ; whtle^ on the other hand, it W'as alleged, ou 
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the part of the elaiaiants aft4 of th® assi^oes, that rfw* 
UotiRo was not solvwt at IJem^ms'A death; bat Uien 
owed to its cred-itors collects oly (oot includtn^ the re¬ 
spective partners,) much more than all its cash crediH 
and edects were really worth, so tint, if the creditors 
in general had then called for payment, the house iUii«t 
have imnoediately stopped. But the Master fbiind that 
the dltferencc hetweeji these statements chiefly arose 
from the great amount of the credits, or outstaiidhli^ 
debts due at that period to the banking-house, which 
had since proved bud, or irrecoverable; which bad 
debts were included in the former, but excluded fi*oni 
the latter statement ; that, though it was contended^ 
on the part of Dtvaj/ncs the son, that a great part of 
such debts as had since proved i>ad might have been 
good if called in at the time of the IVstator’s death, 
the contrary was maintained on the other side, and it 
W'as inipob‘-ibIo for^the Msi'jfer, upon any evidence laid 
before him, to decide that question. The Master was, 
fliendo!e, unable to state whether, if an account were 
taken, between the Evecutor-- and the assignees, of 
t!ie partner-hip stock, credit^., and elTcct'', at the time 
of Drxai/r:(s\ de.it!i, and of the debts then due from^ 
as well as the good debt-due to, the pai tner-hip (ex¬ 
cluding the separate accourds (he partners), the 
hou-e would be found to have been at that time in 

I 

solvent circumstances; dnd, 'till k-s, wbediier all, or 
what proportion of, the debts then due from the house 
might have been paid to tl*e then joint creditors, ,if 
they had immediately called fojrpayment thereof; nor 
did he conceive it pos-ibie to form any certain or pro¬ 
bable conclusion on those (jUCstiotN, without first tuk-* 
ing such accounts between the executors and assignees, 
and aUo entering into dilhcult Tnd extensive retrospec¬ 
tive inquiries as to the circumstances of other persons. 
indebted to the house at the lime, w ho hud since proved 
% 2 
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in^Hetit; wberefoire, and faocause t%k 0 decision of th© tS.16* 
questions, as to the eolvencj^ of tho honse at the time 
of death, and as to the consequence which 

wonld have followed if the surviving partners Imd irn- • Noatc. 
mediately been called on for payment of the debts of Bariro 
the house, did not appear to the Master to he necea* Nobjus 
sary to the accounts and inquiries referred to him by 
the decree, he declined to investigate the same; t)ut 
fll^d that, in point of feet, the house continued in 
good credit from the time of Devayms^ death (ill 
the 50lh of! July, tSIO, when it stopped payment, and 
that the several selected claimants, having no doubt of 
responsibility of the house, continued to deal, and 
keep cash securities, with the said house, until the last 
mentioned period, tthout in feet drawing for, or de¬ 
manding pa)inentof, the balances respectively due to 
them, or applying to have their respective securities 
and stocUs delivered up, or transferred to them. 


[The Master then unit on, by his report, to state 
the evidence adduced in suppoit of the several selected 
claims; but for the,piesent purpose, itj apj^years to In* 
more convenient to state tlie nature and geiieial cii- 
cumstanees of each several claim, in the order in which 
it came on lo be heard,#followed tho arguments and 
judgment in each case. 


* July 15 — 17 , 

JPiriff, tho case of Mis^ S/nch, representing that ib_22 . 

class of claimants, who were creditors of the house at Sr.iten’s case. 


the death of Devayncs, and afterwards continued to CreditoM, at 
deal with the surviving partners, the operation tipun ^*1 

whose debts by the subsequent dealings was merely a continued 
payment, or paj monts, to or to the use of the creditors, 
by gre .urviving partners. . n”™ and Tcre 

paid b;^ tlieni 

As to these, the Master reported bis opinion to be, in part 
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that such creditors had a right to resort t# the estate 
of tJe'Dut/nes, fbr the halancts due to them, after deduct¬ 
ing such jiaymeiits made by the surviving partners. 

The representatives of Devaj/ne^ excepted to this 
report, on thegcMieral ground, that, hy the subsequont 
dealings, the ct editors had released hi*5 estate, and as¬ 
sumed the ^urM^illg partners as their debtors. 


ed, either by ~ . 

receipt or pa)- iThere were 1 wo other classes of claimants, whose 

ment, and those cases, it was conceited, would be di'^pOsinl of by the 
whose debt! jtidgment rC'-pecting this cUist«, and whose claims were 
had boon subsc- consequently not made the subjects of selection | ^/5. 
tjuently in- those upoit whose debts there had been no operation, 
either b> receipt or ment, since Ddai/nts's death; 
and those, where tlu' operation had Ix’en mereh a pay¬ 
ment, or pajment'-, <o the surviving partners.j 


creased by pa) - 
ments to the 
iuivi'. ing i»ait- 
nei >.) 

Held no dia- * 

charge of the The only *‘})ccial circumstances in Miss SLcch'^i 
deceased part-case were the following. At the death of/>< tvy^W.s, 
uei’i estate^' had a balance of X‘b’bt> on her account with tire 


partnershif.. On t!io 31st of Januait/^ 1810, (two 
months after his decease) she drew^ u draft or check 
trn the house, in the name of tlu^ olil firm, for X'rjft 
which was paid to the bearer., No other receipts oi 
pa)mentstook place till the baiikruptc), under which 
she proved for X^31t), (the balance remaining), received 
dividends upon tlrat debt, which reduced it to .t*Sl(i, 
and, afterwards, signed the c't'rtificate of the bankrupts. 


Jlart^ Wctherell^nwA Sideboltom, A/«r/rw, and J/tqitr* 
uoad) and Jhertrontbt/, for different representMives of 
Devafy/usy in support of the exception. 

and t^tilmer^ Ibr IVIiss Slecch^ and Fonhhntj[ue 
and Ciaj/ton, for the assignees of the surviving partner» 
fiustaih^id the Master’s report. 
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Tn sti^^ri of the Exceptions. ‘ ' 

Di^sAXim 

The question lies within a. narrow compass, and is, 

Whether, inasmuch as the debt is exttns^uishqd in Jaw - 

by the death of Mr. JJevaj/nes^ Miss Sfcech knowin^j ^Si*rECM’* c4.hE. 

of his death, and, with that knowledge, continuing 

to deal with the surviving partners, (whirli in <fact 

Ot^iouiits to an authority to the surviving partners to 

keep her money at their disposal,) these circumstances 

do not amount, initact, to an acquittance of l)ct(ij/nes*B 

estate. 

In general, it must be adinitied that, where a loan 
is made to two persons, one of whom dies, and the 
lender afterwards r«-cet\es his intercht from the sur¬ 
vivor, that circumstance will not discliarge the e-tate 
of the deceased. Cut there is u peculiaritv in the cus¬ 
tom of dealing between bankers and. their customers, 
w'hich renders their case quite dTi'^tinct from that of 
ordinary horrowers and lenders. A banker is rather 
the bailee of his cii.'tomer's funds than his debtor («% 

The contract l)etwc»C‘n them is, that the banker shall • 


CAllll ». CARR. 

• 

The Tostafar Tx^qneathed to tljc PUiintiff “ wIiatcTor debt*! 
mlfjtht be duo to hiin, ((he Tps( itor)/row///o Plumftff' or 
diherVf at the lime of his death and gave the rehiducof his 
p4»isomiI estate (o the DefeiuJant. 

Besides other debts due to (be Testator at tlie fitnc of bis 
death, bis bankers had in their hands a bill of exchange, 
drann by the Plaintitf, and made payable to the Testtator, 
which had been '■o drawn on account of a debt then due jTi^idipi 
tbe4%intiif to the Testator, and which bad not yet becUme 
payable. The Testator hod also a cash balance due to him 
on bis bankei'soet^bbnt. The questions were, Whether this 


Roia*, 

A or. 30, IBl 1. 

Aloney at a 
banker’s held to 
pass under a 
bequest of all 
debts doe to the 
Testator at the 
time of his 
death. 
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Nobu^ &c. 


i*r LLcii’s c \sc. 


not go dispose of tlio^io funid> as not to bav^^Orti ^I4h- 
coniiii^ at u fnotncnt*i> . If tbo foonov C^icli^ 

for tins purpose, inu&t be taken as my ordinary i»|r- 
chandizc) be deposited in the Hands of general, as 
partners, and one dies; and if the bailor, by continuing 


bill of etchatige, and the said caslj balance, ot either of thorn, 
parsed to the Plaintiff bj the abo^e bequest. 

Sir A'. Romtliy and BeU, for the Plaiqtiff (a), 

Contended that they clearly p'»s>cd j that the^ were clioscs 
in action, and could only be lecovered by action, and thete* 
foie must be consideied as debts. ' 


i/ro/and H'cthftell, for the Defendant, 

Submitted that the hjll of exehan'je, under tliese circum- 
stintes, must be considortdas having been delivered to the 
bankers bj» the Teatatoi as Tn«me\, and tlnit it was therefore 
to be (onsideredas if in his own posse-i-'ion. And, as to the 
<ash baiaiice, thi)’ contendedth.it this iimld not bctonsidcred 
as a debt in the contemplation of the Tc'tutor; that, though 
strictly speikingj a debt, yet it was, in the common opinion 
of mankind, lousidercd as money deposited with the banker; 
that, in construttion of Wills, words ought not to be taken 
according to |hni stiktlegd meaning, but at fording to the 
intention of the Test toi ; and that, m this use, the TV- 
tator could not have conceived it to be a debt. 

4 i •, 

Sir ,S’. Romiiijj^ in reply. 

This is clearly a debt; it might be proved under a com¬ 
mission of bankrupt; or a commission might be takt|p out 
upon it; it wonld not pass under a bequest of aliUte I'esta- 
tor’a ready money, and therefore must clearly pass as a ddot. 


(a) The arguments and judgment, pelatione. 
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to deal survivors, is not to be considered aa 

thereby indicating his deteirmination, ainountinj to an 
authority,'by which tho survivors are tb hold the fund 
absolutely against the representatives of the de¬ 
ceased partner; the consequence niuslf be that tlio 
moment a banker so circumstanced dies, his Executor 
is bound, for the safety of his estate, to lay his liayds 
upon every farthing* of money in the banking-house, in 
order to see that it is properly divuled and appro¬ 
priated among the ^customers. But an interference of 


1 $ 10 , 

DcVAlfUES 
. V. 

NoBt,l , &c. 

Si Lull’s CAsfc. 


Tlie MAs<riu of the Roi ls 

Was clear that the bill of exchange passed. lie had en¬ 
tertained some doubt on the other point; but thought that tho 
money which had been {Vid into the banker j ought also to 
pass as •» debt. This was not a despo&ituqi. A sealed bag 
of money might, indeed, be a despositumj but nione^ paid 
in, geneiaJl^, to a banker couldl not be con^hlered. lie 
observed, that money had no eai-maik^ tlTat, when money 
is paid Into a baiikern, he always opens a debtor and creditor 
account with the payor. The banker employs the money 
himself, ami is liable merely to auswot the dralts of his 
customer lo that amohiit. This would dearly support a 
commission of hankiupt; it would not pass by the descri^)- 
tinu of read3r money; and, therefore, it must be considered 
as a debt, avkd must pass bj that description. 


Thi' Plaintift was accordingly dedaicj entitled(o the debt 
due on the bill of exchangrj with interest Irom the time the 
saine bec«irie payable; arid the balance ot ta‘li at tho 
banker’s, with inlere-it fiom tlie Testafoi’s death, and also 
tc the itwpial other debts which were due and owing by 
him and others to the Testatoi at the time of his death. 
And it was ordered that the Defendant should join with the 
Plaintiff in enabling him to receive what debts weie due to 
the Testatoi at the time of his death, other than those al¬ 
ready received by the Defendant.— Co ts for Plaintiff. 


Jleg. Dib. A 2^6. 
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tsin. (his srtrt would he quite inconsistent (vitlfetlie custom 
*■ of banker^. The E5iecul<» of Mr. Dft(^ync<i 

Pi\ \\Ms ^ lii^ht to go intcTthe bahls:ing-t*<»»se^»|r>e- 

Nobt>, diatoly afler his decease, and inslijtf* having a joint 

--- confroul o\er the funds with the surviving partners.* 

rvt H s t A>i, riglit would ceiise from the that the 

surviving pai^uers could Mtinfj thc'm that such contrpul 
was unuecessary for their indemnity ; which it become®, 
in fact, by the ciiciimstance that the customers who 
had deposited the inonc) with the /?ie, Knowing that 
one of the five was gone out, and that the legal re-'’ 
sponslbility survived to the /otity cuutinued to deal 
w ith the fund b) dVawiiig on i^jotth, and, b) so doing, 
aulhoiized the four to hold if, as the parties respon¬ 
sible to them foi it. 


The present claimant, in Inn afltdaVlt before fbn 
Master, sajs, that thp ihitn continuing the same after 

f > 

the death of Mi. and no settlement of ac¬ 

counts having taken place with liei, the irnpres&ioii 
upon her mind was, that she continued to have the re¬ 
s' ousibililv of his estate, oi of his faniilj,. But, what¬ 
ever was'lhe impiessioii under which this l.idv acted, 
jf it can be shewn that it oiiginated in a mistake of 
law, the estate of Mr. DiXf7f/}?(<> cannot be allected by 
it. Ill point of fait, '■he k( pi liei money in, and eon- 
linued tt>'transact bu-'i less with, liie banking-house, 
afti 1 '•he knew of the death of thinking it 

more convenient to heiself j[o have hei money there 
at her demand whe utvei sIm might lequire it, tlian to 
have to call upon the Executois of the deceased part¬ 
ner to see that it was paid her directly. 


'Hie language of (lie Bord Chancellor parte 
KtiMl case which aiose out of this vOry bank- 


, \ 


(«) 17 \ cs. 1 1. p. whether the creditois of the 

“ 'J'hc next consideration is, fire haic a separate demand 
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ruptcy,) the view which we take of the nature 

iof these transactions. In^the present case, the flebt is 
cxtiti|fuisl)ed at law. A Court of Equity has (un¬ 
doubtedly), upon general principles, said, that there 
shall be a recourse against the assets of a deceased 
partner. Rut we fix upon the peculiar relation be¬ 
tween a banker and his customer, and the acts of the 
customer, as justifying the surviving* partners hi*re- 
taining the balance in their hands ; for the business of 
a banker would be mischievous, if, the instant a deatli 
happened, the surviving partners would be under the 
necessity of refusing payment to the customer until it 
tdiould appear lio^v the accounts stood between them 
ar»d their deceased partner; or, on the other hand, if 
the Executor of the ^deceased partner ^ould stop the 
business of the house by saying, let me see bow the ac¬ 
counts stand before you pay another sliilliiig, for my 
Testator’s estate may be answerable, and therefore I 
insist upon knowing before you act any further. 


1816. 


Bevavnes 

V. 

Noiile, &c. 


Si.EECif'i CASK 




The several cases which have established the right, 


against Devayncs^s estate.— 
Upon the authority referred 
to, {Gratf V, ChisiL'e^lj 9 Ves. 

118), and otliers, where 
ties thiuk proper to enter into 
a joint, instead of a joint and 
several contract, though J a?n 
lurpi'ised, that Courtii of 
I‘’quity have not left that to 
its fate, as a joint contract, 
they have, 1 admit, said that 
there is a remedy against the 
assets of one deceased, if the 
survivors cannot iwy. That 
KiUst be, however, feubject to 

You J. 5 


many considerations that may 
arise out of circumstances of 
subsequent dealings with tho 
survivors ; the eilect of which 
may be, that tha creditors 
have no remedy ' against the 
assets; but, to oust their 
primu fade demand, it must 
be shewn that their subse¬ 
quent dealings are of such a 
nature as ro shift the equita¬ 
ble obligation to pa> from 
the estate of .the deceased 
partner. \ 

o 
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Noble, &c. , 
Sleech's case. 


% 

ill pqliity, of a joint creditor to follow the assets <if 
a deceased partner, will be cited on the oilier side} 
but it is right to notice them here, in order to pbint 
out in what particulars they do not apply to the 
present. 


The first, after Lane v. fViliiams (a), which is gene¬ 
rally resorted to as laying down the principle, is Ileaih 
y, Perchal (b) ; in w hich, (as in many of the other 
cases that will be mentioned,) the creditor hc'k! the 
joint bond of tlit I'artners; and, allliowgh tliert' Iku! been 
such dealings between the creditor and the surviving 
partner as would have raised an equity sufiicient to 
rebut (according to J^ord //^iRKfir /c/o ’s phraso (r), > 
the equity of the creditor claiming against the estate of 
the decca^-ed partner : jet the (Jourt held that the bgal 
right attached t(* the bond could not life rennwed ; 
and on tliut ground, and tJiat only, decided in favour 
of tJjc claiiimitt.* 


In Bi-iltop V. Church {(f) also, tliere was a joint 
bond; and Iiere it is that Lord JJunUi 'ukf lays down 
the principle already alluded toy aiul winch ought 
to be kept closely in view throughout the present dis¬ 
cussion. lie does not say that the creditors of a 
firm, not obtaining payment from the surviving part¬ 
ners, hat^e an uucoudiiitwr.tl, absolute right to fix, in 
equity, the assets of a decea'^ed partner ; but that theirs 
is an equity “ which may be rebutted by circuni- 
fitaticcs’* (c). 


(a) 2 Verp. 277, 2<J‘2. {d) 2 Vcrf. 100, 371. 

{b) 1 P. W. (>83. (c) The Plaintilf mmt 

(c) In y. Churchy come as frem ^^urfe fonn- 

Ihc next taiu/' 
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In Jffdar^x. Contendn (a), Lord Thtirlow disrnlsscdf 
the Bill, It will prob^ly be alleged that, in that 
cas0,^it did not appear the surviving partners were iii- 
Hdlv*ent; but that was not the ground of Lord YV/wr- 
/oacj’s decision, nor was it so understood to be by the 
present J.ord Chancellor^ who, in Ex parte Kendal {h)^ 
says, “It was contended that, though at law the debt 
fiui*vjves, a demand may, uiider circumstanceff, *he 
maintained in equity against the assets ; and, that it is 
so in many cases, is established; though doubted ex* 
tremeJy by Lord ^Vturloz.^ in Jloare v. ContendnJ^'* 
And, in another place (r), adverting again to “ T^ord 
Thurlorc''- doubt in lloare v. ConlrnciuC h(’ couples it 
witli ‘‘ his own surprise^j ihat a Court of Equity should 
havo interposed to enlarge tlie efliict of a l^gal contract,'’ 
althongli he adeJn, “ the modern doctrine certainly 
that where a tlian has clioscii to take the joint credit of 
jieveral, though at law his security i^ wearing out, as 
each of his debtors dies, yet it is fit (hat the creditor, 
whose debt remains at law' only against the survivors, 
should resort to the assets of a deceased debtor; and 
a Court of Equity will, under certain nK>ddi cal ions, 
constitute that demahd.” 

In Jloare v, Conttudn, therefore, Lord Thurloz. 
doubted this equitable nght against the. property ofa 
deceased partner altogt'ther ; but in none of the cases 
is that right laid down as. an absolute and unqualified 
principle. On th$i contrary^ it is always stated as an 
equitable and moral claim, vvhich may be tnet by an 
equitable and moral defence. The ground is this, that, 
though the claim in law i.s dissolved, it is contrary to 

(«) 1 Bro,'27, (r) 17 V'es. p;S5. 

(h\}7 Ves. 51 i, p, 582. 


1 , 816 . 

Devaxnes 
Noble, &c. 


SlelCii’s case. 


2 Og 




Deva^'nis 

r- 

Noulk, 


SLElXil’s CASE. 
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principles of equity that the deceased partner shall re¬ 
main solvent, and not satisfy his enslavement. Hut, if 
such is the priixjiple, it follovrs that in every case the 
circumstances of the claim must be examined into; 
and the true question upon this exception, (the same 
that will inaiiily arise upon all the other exceptions), 
is, whether or not those who claim to set up this equity 
ava^nst 7)rwywr.v’s estate have, by tbeir own conduct, 
(their ignorance, or /flcAe?, or omitting to sue, when 
they might have recovered against the surviving part¬ 
ners,) created a case which, in poin*'.' of moral justice, 
countervails the equitable principle whicb the Court 
has raised in theic tUvour. The casjes of Dduicl v. 
Cross («), and SUphi/tson v. Cliisu't/f (0), fully confirm 
this view of the doctrine of the C’ourt, 

Supposing the creditors of a firm to have a right, 
instantly on the death of one of the partners, to file a 
bill to compel the surviving partpers to pay them, the 
question then will Do, what is that species of conduct 
on tlie part of the creditors \%hich amounts to what a 
Court will consider as unconscientious nejflecti. con- 
stitutinga suflicient answer to rebui. the original equity 
which, for the argument’s sake, I will admit to exist. 
The equity mu‘<t, in such case, vary with the time 
which is suffered to elapse, during which the creditors 
might, if they had pieaird, have prevented the sur¬ 
viving partners from applying the funds to their own 
purposes, from wasting them, from engaging them in 
new dealings and s[>t'culations. There must be one 
equity fur the delay of an hour, another for one month, 
another for nine months. The Court will never say 
that their original equity is to be kept alive with a 

(n) 3 Ve». 277. (b) 3 Yes. 566. 
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total disregard to their ihtcrvening conduct, and that, 181(5. 
when a bankruptcy takes place, the e.ffects of the de¬ 
ceased partner are to be wasted, to make good a lor^s , 
which would never have happened it’ they had applied Noar.r, & c. 
sooner, -^ 

SLEU’U’iJ CA>K 

TI»e equity thus administered against the represfent- 
atives of a deceased partner, cannot place them in a 
less favourable situation than that of a surety, the sur¬ 
viving partners l*t;ing in the place of the principal. 

Now, will a Court of Ecpiity permit the obligee in a 
bond, by rxtendixjg the day of paynient, to protract the 
responsibility of the sdl*etv ; and, after suffering nine 
months to pass withoitt taking t]ie trouble even to de¬ 
mand payment of the tdjligor, a baidvruplcy having 
since intervened, to call upon the surety to make good 
the debt, the payment of w hich has been prevented by 
his own voluntary neglect f The cwitrary is clearly 
established. Xisf/cit v. Jices v, JUrriu^* 

fan (A). 

Again, aecording'to a know n principle of mercantile 
law', if the holder of a bill gives time to the acceptor, 
he thereby discharges the diawer; and this is a rule 
which bears t!»e closest* analogy to the case before tlie 
Court, being institutetl for thy purpose of prev(Miting 
injury to the drawer, who, if he bad had notice in due 
time of the acceptor’.s refusing paunent, might per¬ 
haps have taken measure^ to compel it. Tliis is now 
so much the established and invariable rule at foiild- 
hall, that Lord FJlenhoroitgh has rcpeatedl> said, if 
the drawer of a bill lias effects in the hands of the ac¬ 
ceptor at any time between the time of drawing and 


(u) 2 Bro. a7P. 


{7>) 1 Ve*''. jun. ir 10. 
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{ 

the acceptance, he will not enter into the question of 
more or less time, or into the period when drawn, or 
the circumstances of relative situation between the 
drawer and acceptor previous to the acceptance (a). 


Slelcii's 


In the present case there is a period of nine months, 
between Dexa^nes'^ death and the time of the bank¬ 
ruptcy, during; which Miss Sleech suffered her cash 
balance, such as it was at the death of I)(va.^nes, to re¬ 
main in the hands of the surviving partners, without 
demanding payment; except that, about four months 
after, she drew for £b0. What inference could l>o 
drawn from tlie circumstance that Devaynes^s name 
continued in the tirin, admitting that she know the tact 
of his decease, it is not easy to con jecture. For nothing 
is more common, both in banking-houses and other 
partnership®, than for tlm name of the firm to remain 
unaltered, during a period of fifty years or more, not¬ 
withstanding the mwiy changes that may have happened 
in the persons of the individuals composing it. At 
law, the death of one partner is a dissolution of the 
contract between that partner and Jilie customer of the 
firm ; and to allow the customer to infer, from the cir¬ 
cumstance of the name continuing, any interest in the 
representatives of tlie deceased,, would be to allow^ an 
inference to be raised a^gainst a known and positive 
rule. None of the cases amount to tliis, where a cre¬ 
ditor has not even demanded payment of the survivors, 
and yet shall be permitted to come into equity agaiijst 
the representatives of the deceased, although, in fact, 
bis money continued in the firm for eight months after 


(«)Spc the Tpferences to /'re/jc, S Campb. 145. J7w/vr 
b/t?//;/on bills ef Exclian;?e, t. /////V?, ih. 217. Robins 
(». 212. Hammond v, /)«- t, Hihson^ ?4. 3'J i 
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death, aad to say, I am now in the same situn- 
tion as if 1 had used the utmost diligence, and filed 
w Bill ifnmediately on the death of the deceased 
partner. 

The ease of bankers is stronger than that of ordinary 
traders, because the money in their liands is rdtly?r a 
deposit limn a debt, and may therefore be instantly do* 
manded and taken up ; and this is the reason why no¬ 
body ever hears of an action against a banker to pay a 
balance, unless in the case of disputed items. If a 
man deposits a coiloction of pictures in the hands of a 
partnership, and one of the partners dies, and nine 
months afterwards a fire happens, by which the pictures 
arc consumed ; can he come into a Court of Conscience, 
and say to the Executors of the deceased, yon must 
make good the Joss sustained bv the surviving bailees ? 
The trust reposed in a banker ari'4*s oui of personal 
confidence; and the case of a bawker is the strons-est 
that can be put where the fact of giving credit to the 
surviving partners, or of a little more or less of neg¬ 
ligence in the suppprt cf a claim, raises a strong equity 
either for or against the demand. The negligence is 
inexcusable in the eyis of a Court of Equity, in pro¬ 
portion to the facilit'j, with which the money might, 
but for it, have been secured^ And, upon these prin¬ 
ciples, we say that the fact of contintiing the money in 
the hands of the survivor s for nine months, is evidence 
oC a transfer of credit frtftn the old to the new parl- 
neiTship. 


In assuming llie solvency of the house at the time of 
J)cvff 7 /ncs''ii death, we would not be understood to 
mean tliat if all t!ie customers of the house had in- 
staatly on the event, and at the same nioaient, goiuj 
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Noble, &ci 


StEECii’s case. 


and demanded pajmient, the whole amount of their 
money would have been forthcoming. The report 
states the Master to be of a contrary opinion; and the 
raoRt punctual and opulent banking-house," or house of 
trade, in the metropolis, cannot be asserted to be 
solvent for such a purpose. The solvency of which we 
speak, and which the facts of the case sufficiently esta- 
blisri,’ is the ability to pay in the ordinary course of 
payment. But, suppose tliey’ were only partially 
solvent, the argument is still the same in substance, 
though not in extent. In the caiies of sureties (o), 
the argument is not gone into, whether the surety is 
or is not damnified'by giving time, nor whether more 
or less injury arises from want of notice ; and Lord 
.Loughhorou^’Jt exprcbdy says (&), ““1 cannot try the 
cause by inquiring what mischit'f it might have done^! 
for that would go into a vast variety of speculation, 
upon which no sound principle could be built.” Thq 
surety has a right, ^the day after the bond is due, to 
come and insist upon its being put in suit. And Lord 
I'Alvnhorough hi)s down the same doctrine as applica¬ 
ble to the case of drawer and acceptor. 


I'he hardship on the representatives of Devaytfrs is 
the same, wljcther, at the time of his death, the part¬ 
nership was able to pay the whole, or only a part of its 
debts; for it has been deiTidc'd by the Lord Chancellor, 
in Ex parte littjf'iu (r), and ^Ex parte JViHiams 
that where, upon the death, of one partner, the sur¬ 
vivors take the property into their own hand.% and go 
on in the usual course of trade, and then fail, there 


(fi) Jlecs V. Barrington^ 
2 Vcs. jun. r»10, &c. and see 
BouUOcc Stubbs^ 18 Ve&.^2U. 


(i) 2 Vos. jun. 513. 
(c) 0 Ves. 119. 

(rf) 11 Ves. 3. 
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can be no apportionment of the former and after-ac¬ 
quired property, but the old and new creditors must 
tsi[e equfrtly out of the amalgamated fund. 

Then consider the mischief likely to result from this 
claim being allowed. If a man is once satisfied that 
he retains in his power an ultimate guarantee of pay¬ 
ment in the recourse which equity gives him to the 
estate of a deceased partner, what temptation does this 
hold out to attbrd every possible facility and accom- 
niodation to the surviving partners; what an opening 
to the influence of connexiou and favour. How easy 
will it l)e, with most persons, to reconcile the mind to 
this sjwcies of moral fraud, by the excuse that it is the 
law of the land which gives this subsidiary right to 
the customer. No man can be more desirous tlian the 
JiOrd Chmicellor a])pcars, from the report ofEv parte 
Kcndai^ to be, of repudiatiug the notion tliat a (^ourt 
of Equity ever n?eant to proclaim tfiis public licence 
of negligence and injustice. 


1810. 

Devaynes 

V. 

“NoBEBr, &c. 


Slecch’s ca^e. 


But, supposing this claimant is not, in consequence 
of her/r/c7n . 9 , to be held as having virtually released 
the estate of the deceased partner, she must neverthe¬ 
less bo bold as having 50 done by her subsequent deal¬ 
ings with, amounting to the having given a nf vv credit 
to, the survivors. Upon the same principle as in 
Ilians V. Dninintond {a)\ where two partners gave a 
joint hill of exchange fur m partnership demand, and, 
when it became dne, the holder took the separate bill 
of the continuing partner; ho was held to have thereby 
discharged the estate of the other; for it was a reliance 
on the sole security of the continuing partner. 


(a) 4 Esp. X. P. Hop. 89. 
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Tn tlio present case, the Master has stated it as a 
matter of fact, that the several customers (includin^t 
of course, this claimant) did, after the' dcath'}!*^f 
Detat/nes^ continue to deal with, and employ the sur¬ 
vivors as their bankers. This, therefore, was a fresh 
contract with the four persons constituting; the new 
firm, that they should hold the money deposited with 
them upon the same terms as it was held by tlie five 
persons constituting the old firm. It was an act un¬ 
equivocally amounting; to a recognition of the four as 
their debtors, in discharge of the deceased partner. 
And this act of recognition is a circumstance which 
distinguishes the present from all the cases that can Im 
cited in support of the alleged general principle.-^- 
In Heath V. Prrdvaf, 'it »vas argued that there was a 
new contract; but the Court held the variation was not 
sniiicient to make it so, tiie special contract, which was 
the foundation of ihe debt, remaining uncancelled in 
the hands of the obligee. BisJwp v. Church was a 
case of relief upon the ground of mistake in the nature 
of the security; and Thomrnt v. I'ra<scr{a) was of the 
same description. So also, Burn v. Burn(h). Tliese 
cases cannot, in any manner, aftect the present; and 
the principle which governs them is extended in others 
to securities by simple contract. In all cases where a 
security, whctlier special or otherwise, is taken for a 
debt,-without furtlior cireumstances, the Court pre¬ 
sumes it to have been the inlention of the parties to 
give and take the best—that is, a joint and several se¬ 
curity. This is the doctrine estalilished by Jjnnr v. 

Williamf!. Daniel v. Cross* &c. There is only one 
* * •/ 

case which gives the least sanction to the demand iii 
the present instance; and that is Stephenson v. O/.s- 


(r/) 3 VcF. :{99, 


( 6 ) S Ves. 560 . 
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well^c): but this, also, will be found very different in 
Gili the circumstances which can entitle.a creditor to 
ralief. Iti that case the creditors did not seeh any di- 
rect relief against the estate of Chiswell; and Cnrd 
was not founded by any previous decision in 
the dictum which he threw ont, that they bad a right 
in equity to go immediately upon the estate of Chiswell^ 
if they thought fit. That dictum was, however^ sub¬ 
sequently acted upon; and in the case of Grai/ v. ChUr 
the present Lord Chancellor ieili himself ex¬ 
ceedingly embarrassed by it, expressly recognizing the 
distinction here taken between this case, and the cases 
of mistake in the nature of the securities, viz. that the 
latter class of cases proceeds entirely on the ground of 
intention. There, however, tine only question being 
whether the joint and separate creditors should come 
in pnyi pt/>!su, and that question being decided in 
favour of the separate creditors, there r as no party 
interested in contending that the jt»inf creditors should 
not come in at all, even after the separate rreditors 
had been satisfied ; and, besides, in that case, the 
principal feature w'hich distinguishes the present was 
wanting; for there, not an hour’s credit had been giyen 
by the creditors to the surviv ing partner, whose bank¬ 
ruptcy followed instantaneously on the death of Chis^ 
uell. That case, therefore, anomalous as it iij in itself, 
is no authority whatever for the present. It never can 
be the rule of the Court*that no length of acquiescence 
sl^all be a bar to tlie denuwd,—that no acts of the cre¬ 
ditor shall suffice to preclude him from seeking this 
relief against the estate of a deceased partner. But, 
if any limit is to be established, where can it be looked 
for more consistently than in the analogies already in¬ 
sisted on ? 


MS 

Dcvaynjes 

V. 


Sl.££CU's 


(a) 3 Ves. 573 


{£>) 9 Vcs. ns. 



556 


CASES IN CHANCERY. 



DfiVATtMiS 

V, 

Noble, &6. 


Sleecii’s case. 


Another point in the case, ivhtch has not before been 
noticed, is that Miss Sleech has signed tho certificate 
of the surviving partners; and she so signed it before 
she attempted to call on the estate of the deceased 
partner. Now, as the surviving partners were the 
primary debtors, we submit that the discharge of their 
estate must be hold to operate as a bar, both at law 
and in equity, against the demand on the representa¬ 
tives of ])€vaj/ms, upon the principle that that which 
discharges one partner discharges the firm. But for 
the statute of A»tte (o), that principle would have 
operated to discharge Dcraj/nrs himself, had he been 
alive and solvent; and the statute, which is meant to 
prevent this operation in the case of a living partner 
wlio is solvent, does riot extend to the representatives 
of a deceased partner. 


For the J^fnster s Ilcport. 

17, 18. Three points have been made in support of these 
exceptions. 

Firsty That the Court has never interfered,—or, if 
it has, that it lias improperly interfered,—to make the 
assets of a deceased partner IKible for the debts of the 
firm. 

Secondh/^ That, even supposing that to be the law of 
the Court with respect to ordinary partnerships in trade, 
the case of a banking-house is diflerent, beiiiff governed 
by a custom peculiar to itself. 


(«) 10 Aim. c. 15. s. 3. 
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Thirdlj/^ Supposing both the former propositions to 
be unteiiable, then that, in this individual case, the 
subsequent dealings and transactions have been such 
as amount to a release of Deva^nes*^ estate. 

As to the two first points, the Decree has disposed of 
them ; for, supposing the creditors to have no right in 
equity, upon general principle, to come on the e;^uite 
of a deceased partner in a banking-house on the in¬ 
solvency of the surviving partners, the Bill filed by 
*Sir Thomas Baring, on belialf of himself and all other 
civditors of the partnership, ought to have been dis¬ 
missed at the hearing; it appearing upon the rccoi'd, 
both that the house was a banking-house, and lliat nine 
months had elapsed l)etween the death of Dcxat/ncs 
and the bankruptcy of the survivors, '^fhe decree ac¬ 
cordingly proceeds upon the principle that the estate is 
prirnd facie liable, and that it only depends on the 
nature of the subsequent dl^alings and transactions, 
whether its liability has been dischSiiged. To this, as 
the only true point in the case, therefore, it will be 
enough to coniine our attention ; only premising that 
the general rule is •admitted by the J..ord (Thancellor 
to be established, although i«e e\ presses some surprise 
how it should have come to be so («). 

• 

Three grounds are taken for contending that the 
estate has been released. 

t'irst. The time that htts#elapsed. 

Secondij/, Tho check drawn. 

7'kirdl^ The certificate signed. 


1815. 

Devaynes 

V. 

5^0 BLV, See ., 
Sleech’s case. 


(a) In Kx parte Kendal^ ub. sup. 





Devayxes 

V, 

No&le, &:c, 


Slisch's cask. 
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AC to the that also was open to liave been coh- 
tendeil at tlic hearing. If the period of nine monil^s 
did not appear on the’record, it was at leaSf clear that 
there had beOn an acquiescence of inqr6 than twenty- 
four hours, the period within which the claim ought, 
by analogy to the case of the drawer and acceptor of a 
bill of e:!tcha«ge, to have been instituted. If the de- 
mai.d had been legal instead of equitable, it could only 
have been barred by the statute of Limitations; and 
the only bar to an equitable debt is by analogy to that 
statute. If the rule be, that all the creditors of a 
banking-house nnisi, immediately on the death of a 
pailuer, draw out their balances, there is no house so 
solvent that it could stand such a sudden run upon its 
credit. The money is ailvanced upon the joint credit 
of all the partners. All have derived more or less 
l>enefit from it, and the question of more or less is 
what the Court will not enter into. Therefore, though 
your contract is joint at law, in equity it is joint and 
several. Consequently, the estate of one of the part¬ 
ners dying cannot be discharged till all the debts are 
paid; and no length of time can operate as a bar to the 
demand, but that which would have so operated in the 
ease of a legal debt. 

Then comes the circumstance of Miss Slcech having 
drawn a check upon the ‘louse, under the name of the 
old firm,, after dq^tli. Whether she had 

or had not notice of Diraj/nes's death, is, in our view 
of this question, perfectly immaterial. But, in point 
of fact, the Master has found that Miss Slcech had 
actual notice at the time she drew this check. By this 
act, undoilbtedly, she recognizes the surviving partners 
as her debtors.—But upon what principle it be 
said that, in so recogniaring, she adopts them as such 
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debtors in discharge of the ostate of a deceased pej^»m 
^ho was her debtor jointly with them ? ^ 


18 m. 

Devatnes 


In the cas^ of principal and surety, the meaning of 
‘‘ giving time to fhe principal,’’ tvliereby the surety is 
discharged, is the entering into an engagement by virtue 
of which the creditor is not to call upon the principal 
for a certain fixed period; and this, it has been justly 
held, is contrary to good faith with the surety, and dis¬ 
charges him. But in no other case is the surety dis¬ 
charged. What .hf|s that to do with the present ?— 
IleAiihw Percmil(a)^ JDamcl Cross (b)^ and a late 
case of Orr v. Chase (c), before the, P’^ice-Chaaccllor, 
sufliciently lay down the principle as to wliat are the 
subsequent dealings ^nd transactions which entitle 
a party to say tJiat his estate is released. They are 
only such as clearly demonstrate the intention of tho 
creditor to give credit to the surviving partners ex¬ 
clusively. * *. 


NpaLK, &:c'. 

S LEECH'si cauR. 


But this is not tho case of a surety. Devuynes was 

jointly liable with the other partners, by the original 

contract. At law, his liability is gone ; butliis estate 

continues subject, in equity, by force of that original 

contract. Neither is it the case of a bailment. Money 

»• 

may be deposited so asito be the subject of bailment; 
but, in order to constitute it sqph, the contract tuust be 
to return it in specie. Tyue, the party depositing re¬ 
ceives no interest for his money; but he has transferred 
the "’beneficial use of it to*the party with whom it is 
placed, commuting his own beneficial use for the con¬ 
venience of drawing it out as he has occasion. 

(c) See post, a note of the 
case here referred to. 


(rt) 1 P. 683. 
ib) 3 Ves. 277. 



560 

1816. 

Dkvaynes 

V. 

Noble, &;c, 


SjblffECH’s CA’iE, 


C/VSES IN CHAKCBilY. ; ' 

Iii^Primrose v. Bromhy:{(f}^ l^brtl //w/’rfa’ir^e rcle]i^^ 
to a c^fee, as havings been decided by whetb ■ 

there were two persons joinUy bound, ai^r one died.’ 
At law, he says, the fc^nd niight|^i^ve |ieen put in 
suit against the survivors; but, as I tlpought it ex¬ 
tremely hard, 1 decreeii, the rcpresentaliye of the co¬ 
obligor should be charged paii /MAATiwitli the surviviiig 
obligor in the payment of the bond {^). 


With regard to Miss 67m7/' having signed the certi¬ 
ficate ; in every case of this nature*, before the ques¬ 
tion can arise whether that act will operate as a dis¬ 
charge of the solvcfit partner's estate,'Hhc parties must 
be brought into tlie situation of principal and surety. 
In tliis case,' the Master has not'found that the lipuse 
w'as solvent at the time of l)cxiii/ni$\ death ; and this 
fact, which is assumed on tlu: other side, rests alisolutely 
on no foundatioip The ^Master only says th|t the 
house, continued’in good credit to a subsequent period. 
But so it mav have done, and )et Ivave bcefi all tfie 
time actually insoherit. Tlic statute of is ex- 
presdy intended to prevent the certificate from ope¬ 
rating ill sucii a case as the presenf. It says, not only 
that those who weri* partners at the time of tlie bank¬ 
ruptcy shall not be discharged, liut those who were 
under joint obligations at that time shall not lie. dis¬ 
charged by the signing'of each otlier’s certificate. 
And the pUilicy of the statute t inust be taken to extend 
it as much to the case of a jpint obligation in equity as 
at law. 


(а) 1 Atk, SO. the nature of the security, 

(б) This mast have been See also, .SVm/iJo«^Fai/gAaK, 
OB the ground of mistake in ^ Atk, 31, 33. 
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asi I nkinceive vWb are bounJ to aJfiiit the 
principle, that, alfhou^h a joint d^Sbt burviviJb at la'iv’J 
in litjuify tlie catafh of a deceafOil partner continues 
iiabie, nothing has heeii said to shew that thi^i is an 
variable rule, or incapable of being rebutted b*y the 
particular circumstance') attending the relative situa¬ 
tion and conduct of the creditors, and of the repre¬ 
sentatives of the deceased partner, the nature of the 
original engagement, and the ohjet t and juiiposebfor 
which it was made, and entejod nilo. ()a this latter 
point, no uiisner has b ^eii atti tepPsl to the dl-'tinctiaft 
taken between the case of a hanliing-heuse, and of an 
ordinary coiinnercial partnership. In one scu-.e, un¬ 
doubtedly, the bunkei is a debtor to his eusto.nc**; but 
it is |i species of debt con^wachd »n tl.i ground of 
wutuaf faith and confidence, that.ilie entirety of the 
money shall be ready at a ceitain place, and at u cer¬ 
tain moment; and it is on the ground uf this peculiar* 
confidence, that the cubloiner who ‘•o diipobitt his 
money, does* it without the reseivation of interest for 
the use of It. On the «aiiie gtound, a man depositing 
money with a iinniber of persons constituting the firm 
of a banking-house, dot's it in tlie contidencii that, if 
one should happen to die, his representatives wdl not 
intei^re to disturb the *301111 fdnd out of W'hith hib 
mcttiey is payable; and, «pon the s.iine under-taiid- 
ing, the survivors say to the representatives of the de¬ 
ceased, It is not your bubiness to look to the applica¬ 
tion of th^ se funds. The persons who have deposited 
them kiiQ^that your Testator is no longer in the 
but adopPms, the survivoi-s, giving us a mandate to 
hold*thq balances to their use. 


Voi,. I. » a p 


1616 - 

DsvAtatJSS 

iic, 

‘>LrLCU\ Ci.SE. 
Jitl^ lb. 
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ISlfJ. 


Di.N lYNI'.'* 
V. 

Noiikj:, &c\ 


SiEEcjr> c\sr 


BiU, Q(lmittif|^ tl»at tlu* e«iule <»!* tho d('C€*n‘ie<l co»- 
liimes*liiible unt^ithc cieditorsi l«uve, l\v tlwjiii' coudurt, 
nianifebtrd their iidontiou to itra«<'ier JiaUilit) 

to the survivors, and the eirown‘>ta»rd ol’ 

“ acquiescence, or neglecting to lor their halances, 
during the wf ^ months after the df'ath of 

the deceased, is not sntlicient to raise that inanilbstutioni 


of inlentiofi, the iiiumcnt that a party betomos active 
in indicating such an intontionj, a very ^*^<’*”<***1^ 
plexion is given to the case; and this jis what we con¬ 
tend that Bliss Sh((h has done bj 'drawing the cheek 
on the surviving partners. Now, suppose that when 
this draft was preVuted for ])a)uient by a eu'^tomer 
having a large balance still remaiin'ng in their hands, 
the Kxeculors of the deceased partner liad interposed 
to stop the pa\mcnt of it, saying, that their Testator’s 
estate was iuh're-ted ; and tfiat tfaj/ must lie first sa¬ 
tisfied that the fivnU are pot only suUici('nt, hut .are in 
a course of due'aduiiniMtration acrording to the nature 
and priorit) ofUie demands upon them. What would 
the ci^tomer answer to this ? "Would he not saj, I 
drew this,draft, knowing that )oiir ’IVslator was dead, 

I 

knowing also that m\ balance is in the li.nwis of his 
surviving partners. 1 jJnnv it upon the cltndidonce of 
our onginal agreement, which was, that the money 
should be forth-coming the moment I think proper to 
deiuaud ,it S'—I look to*///on for the payment of it:—■ 


and vvhnt right have*//on to ftitrrfero ? It io thilt? that 
nn'n fnight possd)l) b<* bnvight upon a sidvent house, 
merely because there is a demur on the part of those 
who have undertaken to have the pionoy ready, and to 
pay it the instant it is called for. 


In a case of this nature, however, the pNieral and 
established wsage inay^ perhaps, speak atiJl ‘more 
plainly than either the particular circumstances of con- 
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dlkt pitr&ucd bj the parties, or the preaibe terras^ if the 
original contract. It is not the usl^, on the de&th 
of a partn'es^ in ai banking-hoube, for hi'^ Executors to 
look over tfiaj booki^hf the pj^rtnership in order to see 
who are tlie customt*r«i, and to call^npon them either 
todmw'out their balances, or rcMhcpyiislf their claim 
upon the decea-^ed b estate. Why is that not the Usage» 
Because, the instant a cnstoiner Itnous that one of the 
partners has left the tirm, that instant it nould behove 
him to call Ibr his balance; and, if be omits to do so, 
he immediately acquiesces lu its uMuamiiejf in the hands 
of the survivors, and adopts those suivivois us h»ff 
debtors. 

Ppon these grounds, a*, well as ujxrn the I long 
language of l^oid LUoii in IC\ parte/un</«/(n), wc 
re^t our ease. It is not fiir to n^'Oit to the decree as 
ha\ing disposed of any pint*of the pje^ent question, 
since the decree n.is nece-.sdiy in oedt^r to have the be¬ 
nefit of the Ma‘'ter\ jndgnicMit; and it nas reitainiy tlie 
intention of the Couit in pronouncing it to leave eveiy 
point of law open fiy argument. • 


TJic Mash a of the Rom^. 

It can hardly he necessary in this case to ^nter into 
a detailed consideraliou oi*tbe sfioixnd and origin of 
the equity* on which the claim of the cieditor is found¬ 
ed.—The Decree assumes itscM^tcnce, and has directed 
cgrt.iin ajMpiiiies, the obj^’ct of which was to ascertain 
whethei ^||t equity be aiy[bcted by my thing that has 


1816. 

DcYAtJtfr!i 
NobiV, Ac. 


Jiili; 22 . 

The cotnuioii 
law only par¬ 
tially adopts ihe 
/.t K Mercaiui ta 
in respect of 
partnerships in 


. («) 17 VeS. 614. 

« P9 
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pubftch ftubhequdnUy to Mr. Demynes'^ death. It may 
be -proper, however, to ol>8erve, that the common law, 
tlioiigii it professes to adopt the lAxJ^Jcrcaiorifty has 
not adopted it throughout in what relates to partner¬ 
ship in trade. It bolds, indeed, that although partners 
are iii the naturo of joint tenants, there shall be no 
survivorship between them in point of interest, jet, 
witli regard to partnership contracts, H applies its own 
peculiar rule; and, because tliey are in form joint, 
holds them to produce only a joint obiigatioii, uhicli 
consequently attaches exclusively upon the survivors: 
whereas, I appmheud, by the general mercantile law, 
a partnership conlracl is several as well as joint. That 
niaj proba]>!y be the reason wh) Courts of iilquity 
have considered joint* contriucts of this sort, (that is^ 
joint in form,) as standing on a diflerent footing from 
others.-—The cases of relief on joint bonds may be ac¬ 
counted for on the ground of mistake in tla* maiinei of 
framing the instrument; and it may be said that equity 
gives to them no other ctfeci than it was the intention 
of the .parties tliernsehes to have given to them, lint 
how is it possible to ex|ilain the cases upon paitucr- 
ship note'., sr» as to distinguish tliem froi.i ordinary 
partner.shiji debts ? ^ 

( 

In the case of Xi7wc V. Williaim the ground of 
the di^ee was, not that the paitncr hip had given a 
note, but that th(» note was" given i’o.' a partnei'sliip 
debt. It was, not that tlio iVote was, eila<*r in its form, 
or in the intention of the parties, to bo considered as 
the separate note of each; and, lea>t of all, as the se¬ 
parate note of JVillimis, who knew nothing the oc¬ 
casion of giving If,/ibut the declaration ipAp decree, 


(ft) t Vmi. '2T7. 


c 
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<as taken bt Mr. Hnillibu ttom tke Regkt^r'slxiok,) 
was “ that likhard Nt^barj/f, and the Defendant 
Homs^s Intestate, being' partners at the time of berrou- 
ing the money and giving the'bote in <fue.slion, and the 
said money being |icnt on the credit of such partner- 
ahip, that either of the said partoi$rs,|yas liable to pay 
the same.** Then it adds, “and the nilhrr, for^tbat 
the Detendetit WUHams took such i>ond from Nexo^ 
hcrrij, as aforesaid.” That circumstance is stated as 
corroborating the equity till the particular case, but not 
afc the ground of it, because it is explicitly declared 
that qmi partners, they were, each of them, liable for 
the partnership debt. 


1816, 

Dkvaynts 
*N0BLfi, &f. 


SUECU’'J CA>K 


In Bhhop \. C7furck (a), though I^ord Jf/irdti'irle 
doubted a little, at first, uliether it sufficiently ap¬ 
peared that the bond was intended to he separate as 
well as joint; yet, when i« uas avfertaiued that the 
money had been borrowed in the. course of the part¬ 
nership dealing, he thought the equity was perfectly 
clear. So in Jacontb v. Harwood{b), it is evido^nt tiiarf. 
Sir John Strange j\asof opinion that the •estates of 
both partners were liable to the payment of the note, 
though it i^s not necessary to resort to that equity in 
the particular case, inasmuch as the survi\ing partner, 
lieing the Executor of the deceased partner, had exe¬ 
cuted a mortgage to secure the debt, which it watt held 

to be within his competency to do, 

• • 

In Daniel v, Cro^>! (r), no doubt whatever appears 
to have been suggestetl with regard to this equity. I’lie 
only question was, whether it had been waned by the 
ubsequei^ealings witli the netv hoase* 

fa)*J Atk. 9^^. ^ Ves. 

) —371. 


<h) % Ve?. tab. 

(c) a Ves. Juu. ‘277. 
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1816. It Is true, in Ex parte Kendal (o), tli« JLord Chm^ 

celhr expresses some surprise at the introduction of 
this equity; but I do not understand luw to^tiavo in- 
Nobx.% &e.' tinmted a doubter its existence. Indeed bis lordship 
acted on it in Grai/ v. Chhwell (5) ; for, if the remedy 
^StEECH « CASE, extinct iu^»quity, as it was at law, the joint 

creditors would have had no more rigfht to cotOe on the 
surplus of the ejects than to share tbeih'Witli the se¬ 
parate creditors; yet, on the surplus ihey were ad¬ 
mitted, and without re^^ard to the manner in'‘>vh}cb 
their debts were rmihtilutod. In that case of Ex parte 
Kendali the JLord ChamrUor took it to be clear, that 
the only question which IMr. Dextnjpies'^ representa¬ 
tives could make, was, whctlior these creditors had «a 
dealt with the survivinjr partners'^s to make it inequit^ 
able in them to resort to his assets? Then, what is 
that sort of dealing hy which this effect is to be pro¬ 
duced ? I appreli-JDd it must be something very dif¬ 
ferent from what .has taken place in Miss Sluclin 
instance. 


rquity of a 
^creditor against 
the Chfate of .i 
dfcpased pait- 
ner not barred 
by eight months 
3ion>clatm and 
payment in part 
by the surviving 
partners. 


It is contended by the representatives of Mr. 
vaj^nes, that Miss S/efch has lost her remedy against 
bih estate, merely bv not having prosecuted her de¬ 
mand in the interval between l^iis death and (he bank¬ 
ruptcy of tlio surviving partners ; which iw a peri<»d of 
about eight months. AU that ha.s pass(‘d in her rase is, 
that she has received a pd>ment of a part of her debt, 
aad that she has taken no s^ep for the fecovefy of tlie 
remainder of it. Now, if the eqnily **taiids upon any 
principle, upon what assignable principle can it bo 
barred by this short arbitrary limitation ? |b^nn what 
authority can a cr-gditor be told, that the es^e of Mr. 
Dexaynes was, at the moment after his death, liable to 


(ff) 17 Ves. 514 


(5) 9 VttS* IIS. 
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Iris demand 5 ^fnut that he Jias no longer any claiiX||iipon 
that estate, even aUhoitgU in the mean time tl>ere 
stiould hdve been no dealing whatever between him 
and the surviving partners ? In the case of A^rfwc v. 
IVillhtnis (fl), there was certainly a mneh greater 
huheSi it lathes it is to bo called; and tbe hardship 
that is ingisted ttpon in this ease, was strongly eoin- 
plained of there;—^of letting in the demand of a cre¬ 
ditor upon the separate estate of lire deceased partner 
after such a length of time? for th<' defendant, besides 
ifi‘*isting that it diet not appear that fViUiams was privy 
or co»‘»enting to the horrow^iiig of this money, or that 
it was brought into stoch, or used in the track*, further 
insisted that, had the I’laintifl' clemaiuled it in the life-¬ 
time of AraZ/erry, w*ho was llit* siir\i\ing partner, dr 
before his estate was w.isted, and hi*, assets ex.hausted, 
sh<‘, the Defendant, luiglit ha\e had recourse to the 
bond of co-part ncr^I.ip, to tins loss 4 >U 8 tai»ed by 

taking up the nione^ and giving such 
jrote without the coinetii or pn\ityof her husband : 
but she, (his repre^entati^ e,) had lost her remedy lj|y 
tlie l*Iaintiff’h in not demumhng the di*ht sooner, 

and therefore the Plaintiif ought not to have the .as¬ 
sistance of a (’ourt of Equity to charge her. 
Iiow'ever, Was urged .pi \ain. The ('ourt said, >ery 
nearly in the terms 1 Imve already stated fropi the di*?- 
crc*e, that, “• tlu* money being jiaid at the fchop, the 
note of one partner huuis both: and, though at law 
the note sland 8 good onl^Pagainst the Executor of the 
Mirviving partner, (w ho w’as tcU , >//,} who received 
the money, and s«igned the note, yet It was proper in 
equityr^jiJi>llow the estate of iriihams ior satiatlittioa.” 
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In the case of Daniel v. (6), the partnership 


(a) 2 Vern. 2^7, 20% 
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had bl’eii dissolved in the month of 3fart^ 179J. Tblf 
Testator died in Junc^ 1791. Advertisements had 
been published for all the creditors to coipe in and 
claim their debts upon his estate. The feankfuptcy of 
the new house did not happen till the month of March. 
1793; and yet it was hardly contended that the lapse 
of time, from June, 1791, to Mttrvh^ 1793, was suffi¬ 
cient; to exclude the claim tjjmn the estate of the pre¬ 
deceased partner. The ar|fument turned entirely upon 
the etfect of the subsequent dealing’s. \ take it, tliat 
it must therefore*, upon the author^ity of these ease*', 
and upon general ])rinciplefi, be held, that, in the ca«.c 
of an ordinary partnership, it is impossible to say tliat 
Miss Shtch has been guilt} of such laches as to pre- 
clnde her from such remedy she oiiginalU had 
against Mr. I)t t /if/m estate. 

Out it is suppoised th<»J tlicre is n considerable dif¬ 
ference lietweeii tliy of bankers rmd tliat of an) 
other partner-liip ; an l that it is impossible for the 
creditoi’s of a banhing-‘‘h«»p to permit their money to 
remain in U**'' 1’ *nUs oi the sin living partners for such 
a space of tiim* as r inlit rnonths,—(indeed, the argu¬ 
ment went to <'ight lia;;^s, or eien toa^horter period,)-- 
without recogni/i)>g thoM' ->nr\iviiig partner'a to Ikj the 
depositai^itof the bttbs.nce due, aiul therefore exclii- 
feivtdy responsible to m.iS • v.hnt is rallet! the deposit 
forlli-coining. Tlieie i-.a fMlliicx in likeiiiiig the deal¬ 
ings of a bankt i to the crsihjf a deposit, to which,-in 
legal effect, tho\ ha\e no -ort of resemblance. Money 
paid into a banker’s becomes immedialel) a part of his 
general assets • and he is merely a debtq^i^ for the 
amount. Therefore, when a man lodges ntpney witli 
u partnership of bankers, he is as much concerned to 
look to the sohoncy of each particular partner, as if he 
was lending the money to any other partnership. The 
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nponey, in ea^case, equally ceaseff to W his th^'mo¬ 
ment he has parted with it, and he has only to hrn/itT 
for the reinni of it, to the solvency of the persons 
into whos^ hands it pusses t but he has, in each case 
alike, the credit, and the responsibility of all the part¬ 
ners in the fiun. Then, when one partner dies, what 
is to be inferred*from the mere circumstance of allow- 
inaj the dt»ht upon the banking* account to remain tin- 
called for in the hands of the surviving partners, Ije- 
yond i^hat would be inferred from not immediately 
calling in any debt»due by the surviving partners, in 
any other trade, where money had been advanced or 
lent to that partnership ? The ''ecurity is permitted to 
stand jU'.t tis it did, the parly doing nothing to alter it. 
There is no novnth firhiti —iio*ncw cor-lract—no re- 
linqiiishinent of the old secuiity, whatever it nm>, 
either in law or equity, lie defin(’‘tl to be. 

» • 

Then it is supposed that there is a rulff of convenience, 

whicii requires that the creditors of a banking-house 

shall make their ihmiand for their balances upon the 

surviving partners witliin some \ory short^period of 

lime, or else be held to have waived their recourse 
* • 

ag-aiubt tlic estate of the deceased partner. Now, 1 
doubt whether the estate of a deceased partner would, 
upon the whole, btj much benefited by the establish¬ 
ment of sucli a rule. For, ilT creditors wore told that 
the only way in which they could preserve their re¬ 
course aguiiwt the estate yf a decea'^ed partner, is by 
using all possible diligence to compel an immediate 
payment by the survi\ing partners, of ilie whole of 
their balances ; there are very few houses which could 
stand such a sudden and concurrent demand as that 
would ndccssarilj bring upon them. A house might 
l>c aeduced to a state of bankruptcy, which, in the 
ortliuar) course of busine«s», would have been, able to 


1 $ 16 . 
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NoBI/F, &c. 
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Iris equity 
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Sl.EEni’s CASE. 


Y 

fulfil^ all its cngag^cments; and a doaiii|;(d trnuld l»i 
brftiiglit oil the estate of a deceased partner, from 
^vhtch it might other^%ise ha\e wholly.esca|jierl; and, 
therefore, if catpediency were to be taken into the con¬ 
sideration, t do not sec what purpo^*© of general r«a- 
venieiice would he answered by coinpelbnfi; creditors 
to such a rigorous course as the condition ujKin which 
alone the hold which cq^uity gives them 0« the estate 
of a deceubcd partner couiii be retained. 


ISoticeofthe Then comes the question, whctlVer, if Miss Shtrh 
doaiJi of tlio tic- „Q)i-fvas{m<c^ lo&»t her remedy against 

v^hclhrr^'befme c*state, she has lost it by any thing she has actually 
or alter the tTp- ^^’**'*—^i'he first Consideration ih, whether the eiiTuin- 
ditor liasreren- 'Stance of her having c.tlled for, aiid received, a pari of 
?d payment in her balance, makes any difTerencc.—Whether it was 
pa*t ftom the called for before or alter she knew of IVlr. 

'‘'hifj pait- death is not, in 1115 view qf the case, at all umterial to 
not ma- question. Ejr h j^potht , the surviving partners 
f , are liable to the pd>nnentor Ibis debt, and ought m 

drawing nu (lie iuhtance to be called upon for the payment of 

Mirvhuifj p.ot- it* How ts it then, that u creditor, by anting upon 
ncis ie<o*imzes that ocknovvJedgerl b.abilily, to the extent that his con- 
tbrm as his veuience and occasions inaj^ ha}>pen to require, m 
debtors, but qjtoad the residue of hi*' rlelrt, p) be placed in a worse 
situation, than be would have been tlio wbole, 

if he bad denianried no part of it ? IMiss .SArr//, by 
drawing a draft upon the surviving partners, rocog- 
uizcR them as her debtors. * Such, undoubtedly, (hey 
were; but how does that afiirniativo act prove nega¬ 
tively that theiicetbrth no other persons were to be her 
debtors ? 


not esciuanclv. 


Creditor, Another act, which is imputed to Miss Slccch as one 

stgniiig ccrtifi- which releases the Testator’s estate, is, that shc^has 
cate of suiviv- signed the bankrupt’s certificate. Now, 1 apprehend 
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t1iat tliat can^'^ltnoiint to no release of'^he clcyanindlfcinon IfilCI. 

]Mr. X)cn3rt^wes’8 estate. Supposinff the lOlIiof-r4««el;o) 

had iiever^lp^ssed, I do not conceive that the signing of ^ 

a bankrupt’s certincate could have operated as an JSobm’^ &<•. 

ordinary release with regard to any third person; for " ; ^ 

it is the act of pitrliumoiit that gives that ivlease, hi , * ‘ 

consequence of the certil^ed conformity of the b^ik- <ioes not thereby 

nipt to the reiptishions of the bankrupt laws. A man, release the 

by signing a certificate, does not release liis own dejbt, estate nf a do- 

unless the reqiiisijje numlier of creditors afterwards ceased partner. 

>jgn ; and, if they do sigo, the debts of those wlio do ^ The statute 

not sign are ns much i^leased as the dcl>ts of those f*'®® . ® 

• lease, m conse* 

who do sign. If it were necessary to resort to the act, it q„p„ce of the 
appears to comprehend this case, as it extends to every certified con- 
case of joint-contract, or joint-obligation of any sort, formity of the 
Therefore, it appears to me, that Miss Sleech has not, bankrupt, 
iu any wav, leleaseil the demand w’iiich it is assnined 
hy the decree,and clearly estAl)litfhod\> the authorities, 
tliat she had at the time t>rthe dettfti of Mr. 

1 am consequently of opinion, that the report of the 
Master is right, and that tlie exception ninst be ovei**- 
ruled. . • * . 


(«J St.it. 10 Ann. c. l.'>. 5. 3. 
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I 

The next cla#?s of creditors was reflresented by 
Mr. Chylon^ and consisted of tliose who, after the 
death of Deva^nes't continaed to deal n ith the surviv¬ 
ing; partners l>olh by drawing out and pd)tng in moftey; 
payments bieitig made by the surviving jpartners before 
they received any money of the creditors; and the 
balance, varying from time to time, sometimes inrreasedi 
and sometimes diminished; but ujioh the whole con¬ 
siderably increased by the subsequent transactions. 


I ^ 

In this case also, the creditor had deposited ex¬ 
chequer bills with the house, which exchequer bills 
were sold in JDevai/ncs^s lifetime without the know¬ 
ledge of the creditor, and the produce applied to meet 
the exigencies of the house; and the particular tacts 
of the case, as ^jlpcaretl /upon the Master’s Report, 
were the following — 

Ji'arts of thv "At the death of Dixai/ucs^ Clayton had a balance of 
«ase. £l7t3 on'^his cash account with *he banking-house. 

Prior to the death of l^cxatjnva^ he had deposited with 
the partners two exchequer bills for £b00 each, with¬ 
out giving them any power or authority to sell or dis¬ 
pose of the same, except gs it was mutually agreed and 
understood between him and them, that, when the ex¬ 
chequer bills should be paid off, they, the partners, 
were to buy with the produce, or take ill exchange, 
other exchequer bills, to be held by them in the same 
manner. Contrary to this agreement or undertaking, 
and without the consent or knowledge of the 

partners did, in the lift;timc of Deva^nes, (on the Iftth 
t>t Junc,lS09,) sell these bills for 1035, which pro¬ 
duce they applied to their own use. And of this trans¬ 
action Clacton had no notice until after the bankruptcy 
of the surviving partners. 
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Between the death c^Detaj/nes and the bankr«jp>tcy, 
the payments made to by the surviving* part¬ 

ners e;^cefded the amount of the balance (J?I717) and 
the produce of the exchequer bills i£10S5) together; 
and the payments so made amounted to the sura of 
within a feiy days after VevayneH'^ deaths and 
before they had received any moniejs whatever. But 
their subsequent receipts largely exceeded the 's&ms 
paid; and the balance,due at the time of the;bank¬ 
ruptcy (exclusive of the produce of the exdhij^uer 
bills) exceeded th^ amount of the balance due at Dc- 
Taj/nes*s death. And Cim/ton, having*, since the bank¬ 
ruptcy, discovered that the exchequer bills had been 
sold, and not replaced, proved the amount of the 
balance, together with the produce of the bills, as a 
debt under the commission; and received,dividends 
ipon the same, but did not sign the cerjLilicate* 

^ • 

The Report went on to state that residing 

Sit Nem'astie, kept his accounts with the partnership 
according to the custom already explained, ;of bankei^s 
with their country customers. On tlie SOth pf March, 
1810, his account was made uj) and balanced by (he 
surviving partners, and transmitted to him; and the 
balance was carried forw ard, and the account coutimied 
to the lime of the bankruptcy. In the account so 
rendered, the proceeds of the exchequer bills were 
credited so as falsely to represent that they had been 
paid off by government oA the ^’Ist of October, 1809, 
the day at which they were payable, and that a new 
exchequer bill for £1000 had on the same day been 
purchaj^d,»or taken iu exchange from government, in 
their stead; and Clay ton, being deceived by such atatp:; 
ment, did not learn the truth of the case till after.the 
hanlilriiptcy, as already mentioned. 
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cM'Sis in c$i.'4Kgeey. 

IJ^der tlifese stances CUa^ton claimed against 
tha estate of J}etttj/ws tlie sum of jl (aS tlie re- 
skinn of the Man<» of ^£*1713^ afU?r dcc^ting tite 
aiiiionnt of tlte dividends received thereon,) and the 
snm of i?i)7 I'<ijs the Viilue of the exchequer hillsy) with 
int€a;eji?tt thfh*** deducting the amount of the dividends 
received in respect of the sjfid exchequer bills. TIi^ 
circumstance of the notlee^i ven by Ciat^Um and .Sc©//, 
as sO^t^tors for the Executors of Devm/nes^ to the swr- 
viv||||J|)artherR, “ that the use of Dtrm^nfs^ name in 
the nnn >vas without their cqnseUt,” (which notice 
was so given w ithout Qm/toti'B persoruii hnowledge,) 
has been nlmidy cleUiiied. 

On I he. subject of these claims^ the Blaster reported 
Ids opinion to he—Fh'sl^ that the suhsequent payments 
.::>tnadc by the'Surviving partners ought lo be applied to 
i the acepuht of th(P Ciisli balance due at tlie death of 
JJcfUij/nesi ajicP that Ciaj/fon hadj by his suhsequeiit 
dealings and transactions with t)ie surviving partners, 
released thO estate of from the payment of 

the Fajiidcash balance, and every pari thereof. Seromll//^ 
that, with respect to the value t»f the exchequer bills, 
Chn/toH iiad not, by his said dealings and transactions, 
released the estate oftVoiii the payment of 
the value thereof, and such interest a^s after mentioned, 
Thlrdhy^ as to the nmde^of estimating llie value, and 
computing the interest, that fiie mode of computation 
adopted by the claimant, (a/r. by cliarging the actizal 
amount of the proceeds on the 19lh ot’Juj'ie, 1809, and 
calculating interest on that amount finmi that tune,) 
was erroneous, because, if the excheg tter h il lsi^ad not 
been sold, but hept and disposed of according to the 
agreement, the same, both principal and interest, would 
have been received on the 31st of Ocibber^ lS09,«>and 
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the prlneip^,! pnty iuvested in nci|^.exeliet|ner bilJs 
bearing; tht? synip r?ite of interest, w^ts a^tofd* 

ins:*y lSepr«eented, (as aforesaid,) to tov-e b®feii actnaUy 
done ; and the Master vnt^s co«se(iiie»tly®«dt‘:f^ 
that Jp^evffj/neK^s estate should be charged 
at the rate ot' £:} per cenL, only from the of 

October^ l^i09, in addition to the pfiiMJlpat eOni s 4nd, 

having computed the same accordingly^ foiad^ thedwai 

of to^ ho' the anmu^nt of such pritmi|»al^l|^^|i^ 
tercet, for which the 'estate of />fXYry/tfs'stilf 
liable in respect ot^l^said exeh€t|Her bills. 


To ditferent branches of this report each ofihe parties 
took exceptions; Chiton contending t|iat,>trijth' respeef 
to the cash balances, the estate ought n|ei«|y to be di«j- 
charged to the Of tent of any such balanco astras paid 
to his use, after giving him credit for the p^ld lb,fv 
and deducting the amount of the drydl® 
after the Tertator’a death ; and, as td tlm intevesi Oil 
the exchequer bills, that same ought to be aliowad 
from the tiin« when they were sold, and not: Only from 
the time when tjiey wouhl have been p^^id off by 
government; while the representatives of Deta/jms 
disputed the claim to the exchequer bill.s altogether- 

' i , 

la the argument, it was thought most convenient to 
proceed, in the first place, upon the lust of these e?^- 
ceptions. * 


Hart, nrthcrcN, and SidebnitoM.t JShirtin and Hade*, 
wqod, &ni\yJlbfrcrQmbj/, for diflefent jparties la support 
of the exception. 

The deposit of exchequer hills with a banker standSi 
on a totally different footing from the deposit of money; 
for the former is a mere naked bailment, unaccompanied 
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debtors. 


OASi^'iN 

witli auy^atlvaiii%e arising ffotn tbe us© iif the thing 
de{>o^te<l. - The sell Mjg of these exchequer billsji before 
;they' beeah^e in the commou course tit payment, 
eanpctt in'ilti#<?burt be slated as any thing more than 
a breji!^ of trust; ^ competent to 

of criminal jurisdiction. This con- 
stitu^s th©'ibiiOttnt of the exchequer bills so sold a 
stfU^le colifriet debt from the partnership to Ciayton^ 
ai«i^5^^hibg'i’fbrther. This being the state of the 
tion' ht the death of D^a^nes, the fi^gst'Step 
Clai/ton^ he being at that t?iinie ignorant of the 
sale of the exchequer bills, is to give notice to the sur¬ 
viving partners, as*solieitor for .Detflynev’s representa¬ 
tives^ not to continue iyetayncs'% name in their firm ; 
for this act, although’ really thfe act of his partner in 
the name of the partnership, is binding upon himself 
08 a partfiieri. Aldtrmn v. Poiie {a). The inference 
to be drawn fiXimOt is, th^t they consUler the estate of 
the deceased as "not to be resorted to; but that the 
house ought to be continued as the sole debtors. After 
giving^his notice, whereby he has evidenced his inten¬ 
tion that l^e acts of the surviving partners shall not be 
construed to aftect the estate of the deceased, he con¬ 
tinues his dealings with those surviving partners. He 
then receives from them an account whereby it is re- 
presentefl to him that the bills have been disposed of 
in the regular course, and new bills taken in exchange 
or purchased with the proceeds; and he adopts this 
account, and the representation contained in it, without 
further inquiry; so far releasing Deva^nes'n estate by 
such adoption; because it is owing to his own locates 
that that estate is now sought to be charg^dUsr^ith tj|e 
amount of the proceeds. 

If it .should, be said that, when Mr. Chi/ton adopted 


(a) 1 Campb. 404, 
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the surviving partners as debtors, did not mean so 
to adopt them as to the ex.che(|ner bills, which M sup¬ 
posed to peniain in specie; yet if, when lie is subse¬ 
quently told that they no lunger remain in epifcie, hav¬ 
ing been sold in the regular coprse of business at a 
period later (ban the death of the deceased partner, 
(even though that be a false representation as to the 
time and circumstances of the sale), and) if bein^ SO 
told, he acquiesces in the account rendered, and 
seats to the surviving partners continuing in possN&saidn 
of the proceeds ofi those exchequer bills, wlietHer in 
the form of cash, or of new exchequer bills, how can 
it be pretended that, in so acquiescing, he retains any 
hold over the estate of J)eTa?/nes, which he has him¬ 
self previously declared to be wholly uncc^nnected with 
the partnership as to all subsequent dealings*^ 

[It was also conteaded, that the sale of the exchequer 
bills appeared, upon the evidence,,to he the act of the 
other partners witimut Devaf/Hi tt's concurrence; and 
moreover, that it amounted to a criminal offonce, fojr 
which none ran l)o chargeable but tlie inditviduals by 
whom the ofience has been ajctually committed. 


,Iiell and Palmer^ for the Beport, 

A breach of trust always constitutes a joint and 
several debt, for which eqch of the parlies continues 
liable. Devuf/rtes was, tlicrefore, answerable for the 
conduct of his partners in respect of these exchequer 
bills, and his estate still remains answerable. It ap-^ 
pears t^oiiT entries in their books, that the partner¬ 
ship had the advantage of the proceeds arising from 
the sale; and, whether Dwaynes had any specihe 
VoL. 1. *2q 
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knowledge of the ^transaction *or not, is pejrfecfly iin- 
maiefial. 

No laches is imputable to Mr* Clayton; for he knew 
nothing of the sale of these exchequer bills till after 
the bankruptcy. In Jhe month of October^ when th^ 
pretended exchange of old for new exchequer bills 
wa»represented to have taken place; Deraj^ncswas 
still living. Consequently, that which is called the 
adoption by Mr. Clayton of this representation is also 
quite immaterial. , 4^ 

The inference from the notice given by Scotty in the 
name of Messrs. Clayton and Hcotl^ as solicitors for 
the Executors, can hardly be set up against the feet 
that one of those Executors, being also one of the sur¬ 
viving partners, subsequently sent to Clayton^ as part¬ 
ner, an account in the name of the firm which, as Exe¬ 
cutor, he bad served hir/*self and his co-partners with 
the notice no longer to use. But, supposing he were 
privy lo this notice being given, the notice itself only 
extends to the future acts of the partnership. How 
can it operate to rid any of the partners from a re¬ 
sponsibility arising out of past transactions? Then, 
'ivith respect to what is treated as an adoption on the 
part of Mr. Clayton of the actount afterwards trans¬ 
mitted lo him, it is dKJicult to understand how any 
liability can be got rid of by«a false representation. 


TVic Master of the Rolls. 

It appears to me that this transaction stands quite 
detached from xny other, arid may be decided by itself. 


Jut^ 23 . 
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The exchequer hills having been^pold in Mr. /><?• I8l(>. 

X'm/nes'H lifetime, contrary to the duty reposed In the ^ 

'' ’ ’ Devaynijs 

partnership, and tiie money having been iweived by 

the partnership, the amount became a partnership JSFoble, &c.. 

debt, whether the individual partners were, or were ""7! ’ 

^ ' C-#X.i A, YTO 

not, privy to the sale. The debt accrued at the mo- case. 
inent that the sale vras made, and not at the time when The amount 
the subsequent representation was given to Mr.of money le- 
ion^ with respeet to the re-investment of the money in ceivod by the 
other exchequer bills. How a falsehood told by the *‘** 

four could do aa previous breach of trust which' 
had been committed by the five, 1 cannot comprehend. ^ 

More than a breach of trust, I do pot see how it can ^hich accrued 
be reckoned. It was attempted to argue that it was a from the mo- 
felony ; but, in ordqr to nmke Hie subsequent con- raont when ■# 
version of property, of whicii tlie possession has been they were sold 
delivered, amount to a criminal charge, it is necessary without the 
to shew that the uninnia furamli existed at the moment 
when the delivery w as raadfc.i Taking .this, therefore, to f ’T itor and 

be a debt, as Mr. ('UtyU.n was altogether ignorant of [miividuul 
its existence, he could not, by any subsequent dealings partners were 
svith the other partners, transfer it to their credit. * or were not 

privy to the s«le- The sale of the exchAiucr bills amounts only to a 
breach of trust* 


The notice, whatevi^r operation it may have in any Not.ca to the 

other question as between J^Ir. Ciaj/ton and* the sur- part- 

, • • • . . . «iven bi' !i 

vjviiig partners, can have none in tins case, in which , : - , 

, : • , „ . , . . creditor of tlip 

he was ignorant (Imt any such sum ot money was in their part„er8bip 

htinds. He was willing ?o trust them with the care of solicitor for the 

his exchequer bills; but, whether he would transfer representatives 

to them exclusively the liability, which all bad in- of the deceased 

curred; oS«Qnswering for the produce of the sale, was partner, that 


a matter upon which he never had an opportunity of th® cs'tate of the 

exercising any choice. For the same reason, some of 
1 • ® ^ , , ,1 . not be liable for 

the |>ayments that were subsequently made, could not 

2 Q 2 
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operate in extinction of this debt. Mr. Clayton could 
not d^aw upon the credit of a fund which he did not 
know to exist; and, whatever question may arise as 
to the inanher in which the payments are to be im¬ 
puted, to the old or to the new cash balances, they 
must be imputed to acknowledged cash balances, of the 
one or the other description, and not to the produce of 
securities which the one party represented, and the 
other believed, to be still remaining in specie, 
estate from a debt previously incurred to that creditor, of which he wa's 
at the time ignorant. Payments subsequently made in respect of 
balances not to be taken as operating in extinction of such a debt. 

I am, therefore, of opinion that this exception must 
be over-ruled. 


3 SIC. 


Devaynes 

B. 

Noble, ^:c, 
Clavtox’s 

CASE, 

dealings, does 
not operate as 
discharging the 


cand cxccp- 
Hull. 

Julj/ 23—30. 

Interest upon 
the exchequer 
bills allowed, at 
Jt!5 per cenf.y 
from the time 
of the sale, 
upon theground 
that the claim¬ 
ant had a right 
to consider it 
as a debt from 
that time, and 
had elected so 
to consider it. 


'J^he next of the exceptions which was argtied, was 
that to Ihe allowance of interest on the exchequer 
bilh sold, only from the time when they would, in the 
regular coi-.rse, have become payable by government, 
not from the time of sale. 

Bfll and Palmer, in support <tf the PIxeeption, 

i 

♦I 

Contended that this was a question long settled by 
the practice of (he Court. That, whenever a person 
has been guilty of a breach of trust, the Court has al¬ 
ways said, the CeHiu/ tpie. (rust has a right to have the 
subject of that breach of trust in the manner most be¬ 
neficial to himself; that he has a right to “WWivider it 
either a.s a debt, from the time the breach of trust took 
place, or to be made good in specie; and that Mr. 
Clayton had elected ill* the former branch of the al- 



CASES IN CHANCERY. 


581 


ternative. And they cited Earl Powktt v. Hcrhi^rt (a\ 
Pocock V. Jfleddington (5), JLong v. Stewart (c), -and 
Jiaie V. Scales (d). 

Ilart^ Wetherell^ and Sidihottom^ and lladcwood^ 
for the Report. 


1815 . 
Dm AYN13 

TSoble, See, 


Cl AYrox’it 
( V^l., 


We do not deny the principle that a Trustee* shall 
make no advantage of his breach of trust; that the 
Cestu^ qve trust is entitled to an inquiry how the 
money was dispo^d of; and, if he can find that by 
replacing the stock be shall be benetited, tliat the 
stock sliall either be replaced, or* he shall have the 
value in money. But the question i«, whether the 
cirt uinstances of this*case do ndt take it out of the ge¬ 
neral principle. 


This claimant seeks to affect an innocen*. person by 
a breach of trust of which his partijers have alone been 
guilty. In point of fact, it must he admitted that the 
partners of Dmt^nes sold tliese evcliequer bills in the 
month of 1809. In Octobtr^ J809, tjiey would 
have become payable in the regular course, and then 
the capital alone (amounting to f 1000), would have 
been to be laid out in the purchase of new exchequer 
hills, the intere'.t upon the old bills, to the a^nount of 
1^30 or JC40, being, according to the agreement or uu* 
derstanding stated in the'* report, to be retained by the 
bankers, as part of the ca^h balance in their hands, to 
answer the drults of their customer. In March, 1810, 
they represented that they had in fact iinested the 


(a) 1 Vee. jun. 297. 

(b) 6 Yes. 794. 

Ves. bOO, note. 


(d) 12 Yes. 402. See also 
Jloike V. 11 Vos. 58, 

Moiley y . IVu) d, n Yes, 681, 
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i?(0(jO, (which wan false), and <hat they had (which 
was the truth) the amount of the interest in their hands 
as part ollltim cash balance. Clayim adopts this re¬ 
presentation ; and, by accepting the supposed invest- 
“ mcnt, recognizes (he fact that the interest is to be coii- 
sidered as part of the floating cash he had in thefr 
hands, of which he might at any time avail hims If by 
drawing at sight. In truth, from tlie month of October^ 
1809, to the month of March^ 1810, he must be con¬ 
sidered aet having constantly acted upon the snf^|^itioii 
that this ..(?S0 or £i0 formed a paH of that ^Bating 
balance. He drew upon the fund of which this con¬ 
stituted a part; and his di afts, during this period, were 
to an amount by many thousands of pounds exceeding 
it. True, he paid in Otln'r sums’ to suppl) his credit; 
but still he drew, in part, upon the credit of this £30 
or £A0. Now, however, the Court will, by every po**- 
sibie means, ropmss fraud, and take caie that those 
who have been guil^^ of /rand shall derive no benefit 
from it; yet, as agarnst an innocent partner, the Court 
will deal with him as with an ordinary creditor, and 
charge hinj no further than a mere creditor might Jiavc 
been charged. 


In a very receni case of Xlnderzoaod v. 5'/a’r;|| and 
Smilh («), in which Stevens had sold out bank annuities 
which produced 5 per cenl., and Smith, his co-executor. 
Lad concurred in that act, you^ Honor charged Sttvem 
with the 5 per cent,,- but, in sf nimadverting on'the con¬ 
duct of Smith, who, though he had eoncurred in the act, 
was guilty only of laches, thought that he was charge¬ 
able only at the rate of £4 per cent, (b), ^ 

L'C 

(a) At the Rolls, Jzi/y 1816. ter, Madd. 305, and casts 
{b) Vide J'ebbs r. Carpen- there cited. 
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In the present ease, the Master has placed Mr. 
Clayton in the precise situation in which he would 
Jhave been if the breach of trust bad not;^en Com- 
mitted, and it is. not a case which Calls for' more than 
that. 

The cases cited are cases in which stock had been 
sold; and this differs from the case of exchequer'Sills, 
in that stock is capable of being; replaced in specie; 
but cannot re*purchase (be same exchequer bills, 
nor ^ers precisely of the same description, and bear¬ 
ing the same rate of interest with the former. 

Bdl^ in reply, 

o > 

It is assumed that Devaj/nes was not privy to this 
transaction respecting llie sale of the exchequer bills ; 
but there is no evidence of this, aud the contrary is 
most probable. However, was a partner in the 
firm at the time when the Master finds, in general 
terms, that tlie bankers sold them out. It is entered 
in the books as the act of the partnership^ and He- 
•vaynes continiied a’partner till his death, five months 
afterwards. 

Suppose, in Pocotk v. Keddington (a), it had been 
asked, where is the breach of’trust, if we have replaced 
the stock and paid the 'dividends ? The JLord Chan- 
teller answers that question ; for he says, that is nothing 
to the purpose. You shall not be allowed to say, 
True, I have bean guilty of a breach of trust; but 
1 will replace the stock, and pay the dividends, and 
do all will right. You have put yourself in a dif^ 


DevaVnes 

V. 

Noar.E, &rc. 


Clayton’s 

CASE. 


(a) 5 Ves. 704. 
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ferent situation; and tliey have a ri^ht to consider you 
as their debtor from the time the stock was sold out;, 

and to iiaycf interest from that period. 

ii-,. 

But it is said Mr. rtai/ton had the benefit of the 
nominal interest carried to his account. The amount 
of the interest was £4:9 ; and Clarion's account was 
never fully drawn within some hundreds, as will ap¬ 
pear when we come to consider the next exception, 
''rheii have they a right to siiy he had the beue^fit of 
this sum which they carried to his<acconnt upSn tiw* 
tooting of a pretended transaction ? Have they a right 
to say, we have told you a falsehood, and therefore you 
shall not consider us as your debtors, as you otherwise 
might have done" 


It IS nothinsi tla.l the bankers could not have pur¬ 
chased new exche^jner bills to the precise amount of 
the old, together with tlie'interest. They had funds in 
tiieir hands to inake'up the amount required if neces" 
sary. The Master has not re-instated Mr. Cl(n/lotK 
He has only placed him in the situation in which he 
Would liave been if the exchequer bills had bei'U hold 
in Octohtr. But this, as we contend, is precisely what 
the IMaster ought not to have done. C/aj/lon had a 
right to say, 1 consider tins a debt, and that in¬ 
terest atfaches to it, accvirding- to the principles of a ' 
Court of Equity, from the ifcoiiient when it was in¬ 
curred ; that is, from the moment when the breach of 
trust was committed. 


The Master of the Roi.ls 

Reserved the consideration of this pqint uitit}] he 
should be enabled to decide upon the subject oj| the 
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next exception. But, after that was disposed of, It© 
said (a) that, with reg;ard to this question of intetest, 
he was or*opiiiion, the interest should be ^omputed 
upon the amount produced b^' the sale, from the period 
at which the mouej came into the hands of the part¬ 
nership. He did not see how Clatjlon\ acquiescence 
in the account rendered could allect this claim. He 
acquiesced on the supposition that the accoaut 
was true. Therefore, when it afterwards turns out 
tliat tlte bankers, instead of keeping the exchequer 
bills, aitld them and used tlic money produced by the 
sale, he has a right to treat that as a debt from the 
time when it came into their hands, and to charge 
iheni with interest for the use of it. And he said that 
he so decided, noton tJie groundJihat Mr. Clai/ton was 
bound to take it as a debt, but on the ground that he 
had elected to take it a.s such. 


1816, 

Di;rAr<K£»j 

V. 

Nobck, &r,. 

ChAYTOK’i 


Exception allowed. 


First exception. 

on to be argued last in order,; it is only necessary to _^6. 

recapitulate the fbllowivg facts :— 


On the subject of the first Exception, (which came 


At the death of Devatyprs, Clnj/ton'^i cash balance in Creditors 
the hands of the partnership amounted to FJ713, and who, after D.’s 
u fraction. * death, con¬ 

tinued to deal 

with the surriv- 

Aftt'r the death of Derai/nes, and before Clayton j„g paiiners by 
paid fri aiiy further sums to his account with the drawing out 
batikeriS, he drew out of the house sums to the amount and paying in ; 

but haviiiiT 


(a) July 30.. 



586 


CASES IN CHANCERY. 


isrfi. 


Devaynes 


of ^12^, thereby reducing his cash balance to £453 
and^a fraction. 


V. 

Nobee, &c. 
Ceayton*® 

CAISE. 

dirawn sums out 
before they 
paid any in ; 
the balance 
varying from 
time to time, 
but being upon 


Frotn Ibis time to the bankruptcy, Chiton both paid 
iti and drew out considerable sums ; hut his paymejits 
were so much larger than his receipts, that at the time 
of the bankruptcy, his cash balance, in the hands of tiie 
surviving partners, exceeded 5^^1713, the amount of the 
cash balance at Deva^nes'^ death. (And this, exclu¬ 
sively of the exchequer bills and their prodwhich 
were put out of the question in the coiisiderati<^%f thisf 
exception.) 


the whole increased by such sub«iequf nt dtt>lings. The subsequent pay¬ 


ments by the surviving partners must be taken in reduction of the 
balance due at D.’s death ; and his estate held discharged pro tanlo. 


By the amount of the dividends received since the 
bankruptcy, (tho/$e dividends being apportioned to the 
whole debt proved undef the commi^itln,) the balance 
of £1113 would be reduced to sfllTl and a fraction ; 
and it was this last sum which Clai/ion claimed against 
'Devaj/nes's estate, and as to which the Master had re¬ 
ported that Clayton had, by his subsequent dealings 
with the surviving partners, released the said estate. 

But now, upon the argument of the exception, and 
in consequence of the (k^cision in Miss Sleecli^s casC^ 
that claim was abandoned, to the whole extent of the 
cash balance at Devaj/rres's death above £153, the sum 
to which it had been reduced by drafts upon the^house 
previous to any fresh pa)meats made to it; and that 
which was now claimed is the last mentioned sum of 
£453y minus its proportion of the dividencH. ^ 

BtU and Palmer^ Fonblanque and Clayton^ in sup¬ 
port of the exception .r 
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This is a case^ tUe decision of which will be of £be 
grihter importance, as it has lately been one of frecftteat 
occurrencck, and has never been decided, 
or in equity. Suppose that; in this case, JPfetc/ynejf, 
instead of dying, had merely quitted the partnership ; 
and that public notice had been given of that event, 
tantamount to the notice adprdcd by the advertisement 
of his death in the newspapers; and that the same 
transactions had taken place with the continuing part* 
ners ^M^h liave now taken place with the surviving 
partiii^^" In such rase, the question would have been 
a mere legal question; and what we submit is, that in 
such a case, the retiring partner would clearly be liable 
to the extent of the £4:53; and, if so, then that, in the 
present case, the rule of equity, is strictly analogous 
to the rule of law. 

If this view be correct, then all t^at retrains to be 
considered is, udiether there Itre here* any special cir¬ 
cumstances which would, in the case we are supposing, 
have discharged the legal liability. . 

The legal princii51e is that which is laid* down in 

* 

J3o/s V, Cnmjicld ill), and appears to be this; that, 
if a man owes another two debts, upon two distinct 
causes, and pays him a*sum of money, he (the payor) 
has a right to say to which actount the money so paid 
is to be appropriated. » 

• • 

Tl»en follows Ueyuard v. .Lomax (b), deciding 

if a man, owing another moi«>y on a security carrying 
iirterest, and also on simple contract, pays money go« 
iierall^witKout specifying on what specilic account, it 

(a) Styles 239. Vin. Ab. (t,) J Tern. 2 t, 
title Payiaeot, M. pi. 1. 


1816. 

». 

Nobls, &c. 


Clayton’s 

CA8£. 
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shall tie taken to tli6 advantage of the payor, in dis- 
cjiifrg^ of the debt tarrying intere'st. This, however, 
has bcifn over-ruled by subsequent cases. ' 

The next is Perris v. Roberts (n), where, there 
being a mortgage debt, and also a debt by sinij>le con¬ 
tract, and both being cast into one stated account, and 
a 'bill of sale made for securing the balance, which 
proved deficient, the payment was decreed to be ap¬ 
portioned. In this case there were strongcircum¬ 
stances to have exonerated the delator altogether. 

In JManning w IVeslou {b), however, tlic rule is 
strictly brought back within its former limits. There, 
a man indebted botlv by specially and by simple con¬ 
tract, having made payments and entered them in his 
book as made on account of what was due by specialty, 
this was held not a sufficient appropriation; and the 
Pord Chancelhy said, that the rule of law, “Quicquid 
solvitur solvitur secundum inodiun solventis,” is to be 
understood only when, at the time of payment, the 
payor declares tlie purpose. If he does not, the payee 
may direct liosv it ^hall he applied. Hee to the same 
purpose; an anonymous case in second Modern Re¬ 
ports (f), and Jiozics v. Imvus {d). 

J\f(’ggotf V. 71//7/i’(c)'‘must also bo mentioned, be¬ 
cause that is a case on whiclosomo stress will probably 
be laid, l^ord C. J. JJoit^iherc expressed it to be,his 
opjbion that, Avhere two sums were due, one of which 
mi^jt make the debtor a bankrupt, and the other, 
(being a debt incurred after he ceased to trade) could 

‘ ^ 

(d) Andrews 55. 

(e) Ld. Raym. 287.« 


SS8 


1816. 


DrVAVMES 

V. 

Noble, t&c. 


Clayton’s 
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(rt) 1 Veru. 31. 
(5) 2 Vera. G06. 
(c) 2 Mod. 236, 
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>iot produce that consequencoj the payment Bhould be 
taken without more, as meant to be applied to, the 
former debt. But this opinion of Lord hAs 

since been called in question. '*• 


1816 . 


Djevavnks 
NoBt.i:, &c. 


Goddard v. Cox (a) is next in order of time, and has 
been considered as a ruling case ever since its decision. 
There, a widow, being indebted as Executrix to her 
deceased husband, became also indebted on her own 
account, and afterwards married again, and her second 
husband became also indebted on his own account, 
and made y)ayments witliout declaring the purpose. 
It was agreed that he had the first right to appropriate 
his payments ; but, having neglected it, that it devolved 
on the payee, who might apply them as he pleased 
either to the debt incurred by the wife dum W//, for 
which the husband was answerable, or to the husband’s 
own debt, but not to the debt of the wife as Exe¬ 
cutrix. And a case of B/o.ss and Cdltins: was there 
cited, to the same effect as Manning v. H'csfojty and 
the rest. 


Cmvio>’ 

CASE. 


• •'( t 

The next case is flammersh/w Knoidf/s (hi), which 
would have been against us if we had contoiijded for 
the w hole amount oi' (claim ; but, taking it at 
the lesser sum only, is tin onr favour. In that case, 
l-iord Kem/on held that, the no^'of y/. being deposited 
by ii. at Ills banker's, as, a security for money, the 
bariliors knowing that it was an accomiqodation note, 
and *D. afterwards paying mfmey to his bankers with¬ 
out any specific appropriation, the money must be 
placed as far as it would go in discharge of the then 
existingt'*debi^»and the banker could not make the 
maker tlf the note responsible for more than the 


(a) 2*S<ra. 1194. 


(h) 2 Ivp. cor). 
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balance remaining due at the time of such payment, 
although he afterwards trusted li1s^htor#ith a further 
sum of .money. 


Then comes .Dawr v. IToldsworth (u), w'hich was an 
action of trover. The defence was bankruptcy; and 
the question arose, as it did in the case in t>ord Rfff/- 
7nQml^ whether the petitioning creditor’s debt could be 
established by reason of the bankruptcy ? To establish 
the bankruptcy, the Dcfeiidant proved ihi^t ^0*itlard 
was a trader, and so coiifinued till 1785, wliob he be- 
came indebted to one creditor in ^£^200, iiprili whose 
potion the commission issued. This debt was ori¬ 
ginally a simple contract debt, but a bond was given 
after he had ceased to be a tracer; and Ijord Kfmyon 
held that the question was, not when the bond was 
given, but when the debt was contracted. There had 


been dealings between the bankrupt and the petition¬ 
ing creditor since he ^cased to l#^^rader, and it 
proved that, though at the time the‘ e^mission issued, 
there was a lurger balance than P200 due to the cre- 


■ ditor, yet more than had also been paid on 

account between the time when the trading ceased and 


the issi?it)g of the commission. Ijord Kentyon further 
held that, as no particular directions had*been given 
for the applicativ')n of the money paid on account, it 
must be placed to pay, off the old debt first, (’onse- 
Cjuently, no part of the debt contracted while Pittard 
was a trader Remained dne when the commission is- 
sued; and the commission itself was thcrefori^^finsup- 
ported. 


Now, prin:d fade^ this seems to be air&uthbrity un¬ 
favourable to us. But in Peters v. Jnderson {h), 


(a) Peake N. P. 01. 


(b) 5 Taunt. 596. 
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all tlie oases on the subject bad been fully gone 
i]|iroug1i, it -||[as laiil.do\yn that, although the. pa^or 
may apply his payihent to which of two or more ac¬ 
counts he pleases, and although his election may be 
ejther expressed or inferred from the circumstances of ^ 
the transaction; yet, if not paid specifically, the re¬ 
ceiver might afterwards appropriate the payment to 
the discharge of either account as he pleases. A^d 
Lord C »/. GibbSi referring to the cases of Meggott v. 

JDarce v. Holdsworth^ observes that, in 
both, ib& debts arose on the same account, and it was 
totally immaterial to which end of the account the 
payment should be applied ; but that Jjord C. J. Holty 
and after him Lord Kcni/on, went upon this ground, 
that it would be too hard if a man, havin«; made a 
payment siiflicient to exempt him from the operation 
of the bankrupt laws, should not have the benefit of 
paying off that part of his debt which subjected him 
to their operaf^^Ofi. “It is jjii excepjtion,” he said, 

“ and founded'^OTtt'tlie circumstance cd’ bankruptcy.” 

There is one more case o^^ Nezsmarchy. Cla^ (a),* 
where I>ord Elknborojigh sairl, there might be a 
special application of a payment made, arising out 6f 
the nature of the transaction, though not expressed at 
the time in terms by Mie party making it. And he 
said, the payment in that car^ was evid€*iiced* by the 
conduct of the parties to Jiave been made for the pur¬ 
pose of taking up the bills which had been antecedently 
disfioppured; for that, upon receiving that payment, 
the dishonoured bills were delivered up. And, upon 
that ground, the Court of K. B. \yere of opinion there 
ought^o bv^a new trjial; the present I^ord Chief 
■Baron having previously decided it upon the general 


1816. 

DfiVAVNES 

V.' 

See, 

Clayton’s 

C AliiEis 


(«) 14 E^st 239. 
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principle that, where there is no express appropriation, 
the jiayec has a right to apply the ^yme^ at his own 
option; which general principle is also aidmiltad by 
the very ground on which the Court of K. B. granted 
the new trial. Upon this, therefore, the doctrine of 
Courts of common law rests at the present clay. 


ffow, to apply this doctrine to the circumstances of 
the present case. In none of those cited docs it ap¬ 
pear that (he payee had actually appropriated (he pay¬ 
ments made until the matter came ^into question ; and 
the last case of Nm-niarch v. C/qy (as well as tlic^ prin¬ 
ciple of Goddard y. Cox) sheW that the doctrine ap¬ 
plies equally in the case of a partnership. Then it is 
slicwn that the Court may, from circumstances, inter 
the intention to apply a payment in discharge of the 
.old debt;—but what were the circumstances from which 
that inference was drawn in the case referred to ? 
They were of such a uii(.nre that no 4pubt could arise 
respecting fheir teyidenry. Arconlirtgly, the counsel 
acquiesced immediately, and did not even urge an in¬ 
quiry. The case of Oawe v. IJold<iworth proves, vvhat 
we do mean to dispute, that,* when the old debt 
is completely discharged, the payments subsequently 
made must be applied in discharge of the new debt. 
This is (he only case in which fve hear of applying the 
payments to a first debt in priority to a .subsequent 
debt; and this is the case yvhich, Cord C.J. Gibbs 
afterwards says, was rightly decided, upon the princi¬ 
ple that one debt would have exposed the pgyty to 
a commission of bankruptcy, stating that ‘‘ it is an ex¬ 
ception founded on the circumstance of bankruptcy.” 

Noiv, still considering the pre.sent ease as involving 
the legal question, let us suppose that Devaynes re¬ 
tired from the partnership in November 1809,"^ from 
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th5>* tiitie till tlib commission issued in 1810^ Mr» 
(Iftyiok c^linue^ to deal with the house both ,by 
payih" in* and draVibgout; aqd, in making his pay¬ 
ments/ he had a fight to apply them to whatever de¬ 
mand he tlioughl proper. lint it is said there are 
special circumstances. What are they ?—First, 'I'hat 
Mr. Cii.ylon'fy partner gave notice to the house that 
fytzat/nes would liave nothing more to do with *the 
house. What Avould be the cHect at law, of sneb a 
iJOtfcb|^ Does it discharge the debtA release can¬ 
not be Jhy parol. How then could the debt bo dis¬ 
charged ? Not by the subsequent payments; for, those 
paymentfi being made generally, the payee had a right 
to aftribnle them to whatever account he pleased. In 
foct, there was no payMuent mado to tlio account of the 
old debt, except as it was actually reduced on the 
entire balance. Then was it in any manner altered in 
consequence C^tyton'^ accepting ,^he new bouse as 
his debtors ? did at^^ept them as his debtors, 

any othortyise'l^n as they were, and continued td'be 
his debtors in^aw. Hut he never, by any acts of his, 
specifically acccptc'd them as such. This might have 
Ireen more strongly fjrgcd in A^cwiwirr/i v. C^fy. De- 

m 

zm/ttf$'*e Executors could not, by giving nolie'e, with¬ 
draw themselves from their responsibility, ^hen what 
does the notice amount ? Besides, notice to a prirt- 
ner does not bind, except in the case of a co-partner¬ 
ship transaction; and, therefore, even if this notice 
eoidd operate us a discharge, (but 'which it cannot,) if 
hotti’'^^id bben privy to it, it could not at all events 
have dhy effect whatever on Mr. 
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Thmi there is the ci^umstance of the account de¬ 
livered in March 1814. What conclusion can-be 
draw^ from that circumstance ? Clayton had cOn- 
VoL. r. 2 R 
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tmue4 to 4eal i>rith tbe house; so tiad tW parties in 
Newfnarch v. Cla^, So they had v. Mills, 

and in Peters v. Anderson, There can be no distinc¬ 
tion between a banking co-partnerShip and any other 
co-partnership. The question is, was the sending this 
account any admission by Claj/ton that, so far as his 
debt had not been paid, he considered this account as 
a payment ? The proper way to try this would l)€ by 
supposing that the account consisted only of sums 
drawn out. And this, as your 1 honour has already 
decided in Miss Sleech's case, wonl<? not have operated 
in discharge. Does the circumstance of the creditor 

' r* vii, ^ 

having paid in, as well as drawn out, make any distinc¬ 
tion ? It proves that he credited the house for the 
terms so paid in, not that ho credited it for an already 
existing debt of Dcvaj/ncs: that remains just as it did 
before. Upon that security he rested, and had a right 
to rest. , 

So it would be at law, if Devaynes had only retired 
from the partnership. What then discharges his estate 
in equity ? We have already your Honour’s opinion 
that, although in this case it is a mere equitable de¬ 
mand, yet it is an equity founded upon the principles 
of law; and, if so, it is impossible to conceive of any 
defence in equity that would not have been an avail¬ 
able defence at law, supfJosing the circumstances of the 
case were such as to constKute it a legal demand in¬ 
stead of an equitable. ^ 

(The following cases were also cited in support of 
this exception. Wilkinson v. Sterne ^), /f(i/l v. 
Wood (b), Kerhy v. Duke of Marlborough (c). 


(a) 9 Mod. 4^7. 

(b) 14 East 243. n. 


(f) 2 Maule and S. ^8. 
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Jlart^ J^dhercU and Sidchotlom^ an^ Jffazhwdod, 
for difFereir^arii#%gaiiist the exception. 

The four surviving partners, having possessed them¬ 
selves of all the funds of the five, were bound first to 
discharge the obligations of the five; and, in taking 
the aCcor.nts between the parties, tho Court must con¬ 
sider ever^ subsequent payment as to be carried to the 
account of that debt which, in a fair and equitable un- 
derstabding between the parties, was first to be dis¬ 
charged, in exoneriftion 6f Dcvai/nes^ estate. 

The rule of law to which it has been attempted to 
adapt this case, stands on a principle quite foreign to 
that with which the Court has now to deal. It is that 
where there are debtor and creditor, and the debtor 
owes more than one debt, and pays a sum of money, 
he has a right to direct to which of life debts that pay-' 
ment shall be a^|died; and, iA he ojnits to do so, then 
the law irhplies that it is immaterial to him to which 
the payment is applied, and, by his omission, he ha| 
left the application to the option of the creditor; and 
again, that, if the creditor neglects to exercise tliat 
option, still the application may be regulated by cir¬ 
cumstances. 

But how is it in the ausence or an circumstances ex- 
cept that of the order of time ? Suppose owes J9. a 
debt of af^lOO contracted fife years ago, and another 
debt W i?100 contracted half a year ago, and pays 
money equal to the discharge of either of the two 
debts^^ithqji^t directing, to which it is to be applied, 
and without the credimr’s doing any act to appro¬ 
priate it to either. What then ? shall it not, in com¬ 
mon aense, be taken as applied to the payment of that 
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debt jbr which there has been the lonffest jr«|)rbearance> 
and against which, if remaining un$i^sfied, the statute 
of Ijimitations will soonest operate? ff'mfworfk v- 
Manning («). 

This, however, is not a case between the same debtor 
and creditor. The relations of the parlies are altered. 
What are the terms to be implied in the very first draft 
drawn by Clayton after Devaynes’’^, death ? He must 
be considered as saying to the surviving partners, You 
are my debtors, in respect of a debt contracted by you 
and your deceased partner; and 1 now call upon you tp 
pay me a certain sum in discharge of that debt. He 
draws a second and a third draft on the same terms. 
He then pays in an additional sum, not expressing that 
he pays it in to any new accotint, and afterwards draws 
a fourth draft. What is there <o shew that this fourth 
draft was drawn'upon any other terms than the three 
prweciing.^ He knows/hat it is the duty of the four 
to pay the debts dim from the five. He knows equally 
ivell that it is not competent to him, by giving credit 
to the four, to ciiarge the estate of the deceased partner 
with any sums to which it was not previously liable. 

If Mr. Clayton had been asked, when he began to 
draw upon and pay money to the surviving partners, 
knowing that Devaynes'^ representatives had nothing 
to do with the firm, whether he did so, coUvsidering 
JDc'vayncs'f^ estate as responsible to him, or wlmther 
he did not deal upon the sole responsibility of^the sur¬ 
viving partners, would he not, as a man of honour and 
integrity, have answered, Certainly, 1 r^^ver I^yl any 
conception that any other but the surviving partners 


(«) 2 Eq. Ab. 2G1. 



GASSS IN CHANCEEY* 


5a7 


Were r^ponsibie? If be had beew as^ed, whether he 
did not dhsiderldtat as in the ordinary Course of* his 
former dealings \vith the partnership, the first draft he 
drew on the new partnership was in like manner ap¬ 
plicable to the old balance, would he have Itesitated 
for a moment to say, 1 drew this draft considering that, 
whenever there is an item on one side of an account, it 
is supposed to be in satisfaction of the old sta'lifiing 
items on the other side, and that, whenever a balance 
is struck, there is an extinction pro taiilo of the exist¬ 
ing d^t ? If, on the other hand, Mr. Clmjion had done 
these acts in contemplation of reserving to himself the 
double responsil>ility of the surviving partners, and of 
the estate of the deceased partner; would not a Court of 
Equity have said, llifs is a fraud in him to endeavour 
So to deal with the surviving partners as to be gua¬ 
ranteed by the estate of the deceased partner, without 
communicating to the representative* of the deceased 
partner that he is dealing with tha^ intention t 

Wlien Lord Eldon said, in Ex parte Kendal (a)^ 
that there maybe dealings between the siirvi^ving part¬ 
ners and the creditors of the old partnership W'hi,ch 
would discharge the estate of the deceased partner, 
could he by possibilit'^ have contemplated a stronger 
case, in respect of such dealings, than the present? If 
it were competent to the creditor thus to deal with the 
surviving partners, keeping to himself in reserve the 
responsibility of the deceased partner’s estate, for nine 
months after his death, why not for nine years ? Why 
not for thirty years, during which he might have paid 
in hu^^reds ^f thousands; and, if at the end of the 
thirty years, one of the survivors were to become iii- 
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(a) 17 VflS. 514. 
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soWigni, h« n)ig;;|t even then, upon this principle, resor^r 
to the'account ab initio, and, fixing upon the sum to 
which the balance was at one time reduced,'call upon 
the Court to give hinrhut of the estate of the deceased 
partner the amount of that balance (u). 


Julif ^8, 29, 

1815. 

Abraham and Richard Toulmin carried on business in 

« 

partnership, as army agents, until the 31st of August, 1806, 
when the partnership was dissolved, Richard having become 

t • “ 

a lunatic; from which time Abraham continued to carry ou 
the business, and shortly afterwards assumed Copland as his 
partner therein. 

The books of the fprmei/ipartnership were regularly kept, 
and a balance struck up to the time of the dissolution. From 
the 1st of September, 1800, a new set of books was opened, 
in which the debts due to A. aud R, T. at the time of th« 

I 

dissolution were stated as due to the old partnership; and, 
when any money was subsequently received on account of the 
debtors, a balance was struck, aud the suras remaining due 
carried on as a debt «lue to the ne^ partnership; after which 
the accounts were carried dn by receipts and payments in the 
usual way. • 

c » 

It being referred to the Master to take an account of the 
partnership dealings between the lunatic and A. Tbutmin, 
and of the partnership property, debts and effects, and the 
receipts and payments by aud on the part of^i. Toiifinin on 
account thereof; the Master stated his opinion to be, that 
W'hatever sums had been actually received by the hew part¬ 
nership, under the circumstances above detailed, should bs 


(a) In this part of the argument, the case of Ex parte 
Toulmin, before the Lord Chancellor, was cited; of which 
the facts appear to have been as follows^:— 
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,i Nowj if Mr. Clayton could shew tba|iat any 
lie attributed his "ptayiueuts into 4be banking-house to 
any particular account distinct from the other account, 
and: that he attributed his drafts correspondingly to 
tliose payments, that might have considerable weight; 
tiir he might say, having no doubt his old balance 


18 ld. 


V4 
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carried to the account of the debts due to the partnership of 
j4. and R, T., without giving to the new house credit for 
their rtsw advances lo the several debtors, (winch advances 
were made in the usual course of business as army agents,) 
until the old debts should be satisfied. 


Jbraliam Toulmin io this Report of the Master 

and stated, as a ground of objection, that in the business of 
navy agents it is the invariable custom to advance monies to 
the officers employing them, for tiie purpose of "ccuring their 
agency, and therjeby enabling sinh agents to repay theipselves 
the monies due from such oflficers, and that it w ould be im¬ 
practicable to carry on business without making such ad¬ 
vances. That, ill many instances, the advances made by file 
new partnership of 7'.* and C. were made in payrftentof bills 
accepted by them at the special application of their customers, 
and under engagements that the same should be applied out 
of the monies then abouUto he received by the partnership ; 
and that such act^eptanccs wera given on the faitli of their 
being permitted so to apply,such monies accordingly. 

’The objections being disallowed by the Master, the ques¬ 
tion tibw came before the Court upon a petition to confirm 
the Master’s report; a counter-petition being presented by 
jibraJkam Toulmin on the ground taken by the objections. 

JFor the last mentioned petitioner (a), the case was compared 
(a) The argument and judgment, Ex reltAione, 
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wo#!d ultit»at|;)y be paid, but, doubling' whether th# 
new house wouM be able to pay back the sums he 
paid in, he had taken care to draw upon the recent 
p'dviuents, reserving to himself the liability of JDt* 
wywf.v’s estate. Even theji, it would be said, what- 


to that of a plantation ; where, if a partner with¬ 

draws from the coiicorn, leaving the otbor.s to carry on the 
trade under an engagement to collect the debts and to ac- 

I 

count for them, the remaining partners are hot obliged to 
bring actions for all the debts, which would often bo the cer¬ 
tain way of losing all; but the first tldug looked to for pay¬ 
ment of the debts is, the consignments; which consignments 
necessarily require sup])hes in the first instance ; for, if no 
supplies are sent, no consignments will be made, and the 
consignments are made on the faith of the supplies being 
furnished. The ra^iting partner, therefore, cannot espcct 
that the remaining’ paituersy, will charge themselves wbh the 
whole consignments, as received in payment of the debts 
owing to the old paitiiciship, but only with the diff'erenco, 

after deducting the supplies, 

* ^ 

The Lord Chancellor^ after observing that what was al¬ 
leged as to the necessity of advances, without which the trade 
could not be curiicd on, had great* weight, said that, in this 
case, the' accounts hud nob> been so kept as to shew what 
sums ought to have b^n caitied to the cretlit of the old 
house; hut that they ought to have been so kept, in order 
that the old house might at all limes see the last state of the 
account, and satisfy themselves as to what hail been done. 
Not a single sum had been set aside in payment of the old 
debts ; and, if it were to be sent back to the«Masterjt.there 
mu.st be an inquiry what sums ought to have been carried to 
the credit of the old debts In every instance, so as to take js- 
suu upon every distinct item, which would be impracttcable. 
The lleport was coafirmed. 
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^■er was your i»tentmu, it was one up^ 
aeted^ you were bound to disclose it to ^ev^nesh \'e- 
presentatiiTcs. Otherwise, you have acted fraudulently 
towards them, and a Court of Eijuity will give you no 
assistance. But that is not the present case. There 
was no such intention on the part of Mr. Clayton ; 
and it comes simply to this, whether Iiis dealings with 
the surviving partners are not such as come within^he , 
meaning of Lord Eldon, when he says there may be 
dealings which would discharge the estate. 

(In addition to the cases already cited, the following 
were mentioned. Simpson v. Viiugiutn (ti), Strange v. 
I^ee (b), ) 

Bell, in reply. 

If a man is bound in any one bond jovitly with another, 
as principal and surety, and jn aiiplhtir bond by him¬ 
self alone, and pays money on account, noboily can 
doubt he meahs to pay off the bond in which he is 
solely bound, in preference to that in wliicli another is 
bound with him. If it is asked on one side, how did ' 
Mr. Clayton mean to apply this payment?—I would 
ask on the other, how diel Mr. iycxayne^''% partners 
mean that it should be applied ?—Certain!)^ in jiay- 
inent of their own debts, not of the debts of t!ie 

five. 

• 

Where is the authority for the alleged rule as to 
the priority of the debts? In Neiomarcli v. Clay, the 
LortjLChief JIaroii was of opinion, the payment was 
not applicable to the first debt, notwithstanding there 


t 
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(«>‘l Atk. 31. 


(b) 3 Jv.!st 4S4. 
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waa a par tner .concerned in the first who was not >^o|^f 
ceroid in the second ; and tlie. Court of K. B. after¬ 
wards varied the decision, not on tiiat ground, hut on 
a ground which was perfectly distinct. If tliat ground 
existed, why did JLord C. J. Gibbs say, that Duwe v. 
Holdsworih was distinguishable on account of its. being 
a case of bankruptcy ? Every argument applicable to 
this -case might have been applied to Kirby v, the 
Duke of Marlborough; iov Demynes"*a estate cannot 
be placed in a higher degree of respoiivsibility than that 
of a surety. 


In Ex parte Kendal^ Lord Eldon expressly de¬ 
clared he would not decide the question. Then why 
refer to that case as containing his lordship’s decision 
of this? 


-Whether the continuation of payments and receipts 
alone amounts tb a disc^iarge is a mere legal question 
in the case of a withdrawing partner, and must be de¬ 
cided on the same principles in the case of a partner 
who dies. Does a single payment, or a single receipt, 
alter the case ? They say, yes ; but where is the au¬ 
thority?' Newmarch v. Clay is an authority against 
them. So arc ati tlie cases. They are all cases which 

decide that it may be inferre'd from circumstances. 

< * 

But the question reinainS, What is a suiScient found- 
ation for the inference? The continuance of the 
transactions, it has been h<?ld over and over again, is 
not enough. It must be a continuance attended with 
other circumstances. 

t 

• Then they say, the new firm ought first to pay off 
the old debts. That depends upon whether they have 
assets of Devaynes in their hands. If he was a debtor 
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where was the obligation between them? 
The obligation, if there was any, must depend on their 
having assets of his in their hands.' But, if there had 
been such an obligation, how Would that affect Mr. 
X^layton as a creditor ? Crawshaw v. Holmes Feather- ' 
fstonhaugh v. Fenwtcic. 

The house was not trading on .Devat/nes^s assets. 
In fact, the assets of the house, at the period when Mr. 
Demines quitted it, were not got in i and that creates 
the insolvency ofMie house. The house had been 
paying off the debts contracted in Devai/nes^s lifetime 
by th^fr new credit; and, in this* very case of Mr, 
Cla?/ton*8^ where we claim only Jp453, the difference 
between that sum and the ^1171 has been paid by 
money lodged with these gentlemen, and obtained on 
their own credit; for the assets of the house are still 
outstanding. 

Then, what is the equity of this case ? What cir¬ 
cumstances are there which apply to the case of ji, 
dying partner, and do not apply to the cp,se of a re¬ 
tiring partner ? It is said, the debt is extinguished at 
law; and that equity will not revive it, where there is 
a superior equity. But this is a fallacy. The debt 
was not extinguished; for,^though the remedy was 
gone at law, it continued in ^uity; as in Fane v. 
JFilliams, Bishop v. Church, 8zc. as soon as the securi- 
tifes were found to be gJVcn for a partnership debt, 
they were considered as joint and several. The single 
questions, therefore, are whetlier the continuing to 
dealy by drn*ving out and paying in," has operated to ex¬ 
tinguish the debt, or whether it has been so extinguished 
by the circumstance of the account delivered ? And 
tbes'ft questions roust be taken as the facts stand upon 
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tbe report; that is* without any inquiry how the 
fair! of the house stood as between Devaj/nes and his 
partners. 

Tlie case of Wentworth v. Manning was dne of a 
specific payment, and therefore does not apply. But, 
if it were applicable, it would be contradictory to the 
cases of Goddard v. Cox^ and the others which hate 
been cited, and therefore of no authority, considering; 
the book in which it is printed (n). 


The Master of the, Rot.ls. 


Ja/j/ 23, Though the Report, following (I presume) the w'ordiS 

of the in(|uiry directed by the Decree, slates the 
Master’s opinioK to be^that Mr. Clayton has, by his 
dealings and transactions with the surviving partners, 
subsequent to the deaiii of Mr. Drcayncs^ released his 
estate from the payment of the cash balance ofi^lTJS, 
yet the ground of that opinion is, not that the acts done 
amount constructively to an cxoiieralion of Mr. JJc~ 
vnyncs\ estate, but that the balance due at his death 
has been actuall) paid off,—and;’consequently, that the 
claim now ina'ie is an atU-mpt to revive a debt that has 
once been compieteiy extinguished. 


To a certain extent, it has been admitted at the bar, 
that such would be the effect of the dahn made before 
the ^Jvister, and insisted upon by the exception.^ To 
that extent it is, therefore, very properly abandoned; 


( a ) 3 J5q. Ab. 201. 
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and all that is claimed is the sum to which the debt 
liad at one time been reduced. * • 

It iilirpuld, indeed, be impossible to contend that, 
after the balance, for wliich alone Mr. Dnaj/nes was 
liable, had once been diminished to any given amount, 
it could, as against his estate, be again augmented, by 
subsequent payments made, or subsequent credit giv'en, 
to the surviving partners. On tlie part of Mr. JDe^ 
Taynes^s representatives, however, it is denied that any 
portion of the debk* due at liis death now remains un¬ 
satisfied. That depends on the manner in which the 
payments made by the house are to be considered as 
having been applied. In all, they have paid much 
more than would be siifTicicnt to'disebarge the balance 
due at Devaj/ms's death;—and it is only by applying 
the payments to subsequent debts, that any part of that 
balance will remain unpaid. 

This state of the case has given rise to much discus¬ 
sion, as to the rules by which the application of inde¬ 
finite payments is to be governed. Those rules we, 
probably, Imrroweif in the first instance, from the civil 
law. The leading rule, with regard to the optidn given, 
in the first place to the debtor, and to the creditor in the 
second, we have taken fiterally from thence. But, ac¬ 
cording to that law, the electfon was to be made at the 
time of payment, as w'ell fn the case of the creditor, as in 
that of the debtor, “ in re p^gesenti; hoc e>t statim atqiie 
solutiim est:—caeterum, posteil non permittitur” («>. If 
neither applied the payment, the law made the appropria¬ 
tion ^ccordii^ to certain rules or' presumption, depend¬ 
ing on the nature of the debts, or the priority in wliich 
they w'ere incurred. And, as it was the actual inten- 
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(a) Dig. Lib, 40. tit. 3. Qu. 1.3. 
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debtor ; or, if 
the debts arc 
cquai in their 
nature, then ap¬ 
plying the pay¬ 
ment accoiding 
to priority. 


Cases in which 
our Courts ap¬ 
pear to hare 
extended the 
rule of civil 
law, so as to 
give to the 
creditor, in the 
absence of ex¬ 
press appropria¬ 
tion by the 
debtor, an inde¬ 
finite right of 
electing. 


tioDof the diebtor that vmuld, in (he first instenee, have 
gtMl^eVned ; so it was bis presumable intentiofi that was 
first resorted to as the- rule by which the dppH^ation 
was to be determined. In the absence, ther^'^rej of 
any express declaration by either, the inquiry was, 
what application would be most beneficial to the 
debtor. The payment w'ns, con^quently, applied to 
the* most burthensome debt,—to one that carried in¬ 
terest, rather than to that which carried none,—^to one 
secured by a penalty, rather than to that which rested 
on a simple stipulation ;—and, if debts w'ere equal, 
then to that which bad been first contracted. In hi» 
qu® pr®senti die' debentur, constat, quotiens indis- 
tincte quid solvitur, in graviorem causam videri solu- 
tum. Si autem nnHa prmgravel,—id est, si omnia 
nomina siriiilia fuerint,—in antiquioreni” («). 

But it has been contended that, in this respect, our 
Courts have entirely reversed the pi inciple of decision, 
and tliat, in the absence of express appropriation by 
either party, it is the presumed intention of the credi¬ 
tor that*1s to govern; or, at least, that the creditor 
may, at any time, elect how the payments made to him 
shall retiospectively receive their application. There 
is, certainly, a great deal of authority for this doctrine. 
With some shades of distinclibn, it is sanctioned by 
the case of Goddard v.” Cox (h ); by Ifllhinson v. 
Sterne (ci^ by the ruling of the Lord Chief Baron in 
Newmarch v. Claj/(d)-, and by Peters v. Anderson 
in the Common Pleas. From these cases, I .should 
collect, that a proposition which, in one sense of it, is 
indisputably true,—namely, that, if the ^debtor ^ does 

(«) Dig. L. 40. t. 3. Qu. 5. (d) 14 East 239. 

{h) 2 Stra. 1194. (e) 5 Taunt. b96. 

(c) 9 Mod. 427. 
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not apply the payment, the creditor may make the ap¬ 
plication to what debt be pleaBos,—has been extended 
much beyohd its original meaning, so as, in general, to 
authorijys the creditor to make his election when he 
thinks Gt, instead of confining it to the period of pajF* 
ment, and allowing the rules of law to operate where 
no express declaration is then made. 

• * 
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There are, however, other cases which are irrecon- 
cileable with this indefinite right of election in the 
creditor, and whiciFseem, on the contrary, to imply a 
recognition of the civil law principle of decision. Such 
are, in particular, the cases of M^ggoit v. Mills («), 
and Doar-c V. Hol(lsworth{h). The creditor, in each 
of these cases, elected, ex post Jhcto^ to apply the pay¬ 
ment to the last debt. It was, in each case, held in¬ 
competent for him so to do. There are but two 
grounds on which these decisions ootild proceed ;— 
either that the application w'as^to be made to the oldest 
debt, or that it was to be made to the debt which it 
was most for the interest of the debtor to discharge^. 
Either way, the decision would agree with the rule of 
the civil law, which is, that if the debts arc equal, the 
payment is to be applied to the first in point oT time— 
if one be more burthensome, or more penal, than 
another, it is to it that the payment shall be first im* 
piited. A debt on which a man could be made a 
bankrupt, would undoubledly fall within this^rule, 


Other cases 
which seem to 
recognize the 
s'trict role of the 
civil law, limit¬ 
ing the credi¬ 
tor’s option to 
the time of 
payment. 


• • 

The Lord Chief Justice of the Common Picas ex¬ 
plains the ground and reason of the case of Dowe v. 
liolihworth \n precise conformity to ‘the principle of 
the civil law. 


(&) Peake N. P, G4. 

1 


(nl^JLitl. Ilaym. 5287. 
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The cases then set up two conflicting'roles the 

presufned intention of the debtor, which, in Some in- 

stances at least, is to govern,—and (he i’k^postffttlo 

Nonix, Sec. election of the creditW, which, in other instanc^fss, is to 

ijircvaiJ. I should, therefore, fcel myself a iiood deal 
CcAVTOs’s , 1 f , 

cA‘ii . embarrassed, if the gerie^l qncstpn, of the creditor s 

Til rases, as right to make the application of indefinite payments, 

of a banking werd now necessarily to l)e determined. But 1 think 

account, where present case is distinguishable from any of those in 

Hurt ha. been Tj^bjeh that point has been decided in the creditor’s 
a confmuation „ „ 

of drillings the *^'*^*^'^* ^ cases of distinct insulated 

appropriation debts, between which a plain line of separation could 
(in the absence be drawn. But Ibis is the case of a banking account, 
of exprt ss de- wlierc all the sums paid in form one blended fund, the 
plaration) can parts of which have iio longer Jlny distinct existence, 
only be made Neither banker nor customer ever thinks of saying, 
on the giomul draft is to be placed (o the nccomif of the j(?.500 

arising fiom the and this other to the account of 

priority of if- X'-W paid in ,on T^nesdm/. There is a fund of 
f.eipts and pny- X^IOOO to draw upon, and that is enough. In such a 
ments. Jf iuiy case, there is no room for any other appropriation than 
other appiopn- that wdn'ch arises from the order in wliieh the receipts 

maT payments take place, and are carried into the ac- 

ma p, I IS m- Presumably, it is the sum first paid in, that 

creditor to dc- drawn out. It is the tirsl item on the debit 

flare his intrn- account, that is discharged, or reduced, by 

lion at the litiH’. The first item on the credit side, Tlie appropriation is 
of payment. tnatl© by the very act of setting the two items against 
each other. Upon that prir.ci[)le, all accounts cuiTi^nt 
are settled, and particularly cash accounts. When 
there has been a continuation of dealings, in what way 
can it bt-i ascertained whether the specifi<v.balancy due 
on a given day has, or has not, been discharged, but 
by examining whether payments to the amount of that 
balance appear by the account to have been iKade ? 
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You arc not to take tke account backivards', and strik:e 
the balance at thfe head, instead of the foot, of it. . A 
man’s banker brenks, owing hisn, on the whole ac¬ 
count^ a balance of ^^1000. It would surprise one to 
the customer say, “ 1 have been fortunate enough 
to draw, out all that ! paid in during the last four 
years; but there is 4?1000, ■iprhich I paid in five years 
ago, that I bold myself never to have drawn out» and, 
tberef(#e, if I can find any body who was answerable 
for the debts of the banking-house, such as they stood 
live years ago, 1 diave a right to say that it is tiiat 
specific sum which is still due (o mo, and not the 
i£?J000 that I paid in last week.” This is exactly the 
nature of the ])resent claim. Mr. Cluj/ton travels 
back into the accounts, till he finds a bakuico, for which 
Mr. Devat/nt s was responsible; and then he says,— 
“ That is a sum wliicli i have never drav\ n for. Though 
standing in the centre of the account, it is to l>e con¬ 
sidered as set apart, and left niitouclred. Sums above 
it, and below it, have been orawu out; but none of 
mv drafts ever reached or atfected this nMnnant of the 

'It' Ik 

balance due to me at Mr. 2Jevaf/ues% death.” Wliat 
boundary would tliere be to this method of* re-niould- 
ing an account? If the interest of the creditor re¬ 
quired it, he might just as well go still further back, 
and arbitrarily single \>ut any balance, as it stood at 
anytime, and say, it is the* identical balance of that 
day wbicl» still remain^? due to him. Supposejthere 
b^d Iieen a former [)ar(ncir, wIjo had died three years 
before INlr. i)(~tn/nvs —What would hinder Mr. 
ton from saying, “ Ket us see what the balance was at 
bis death ?— 1 have a right to say, it still remains due 
tome, and l.is representatives are answerable for it; 
for, if you exasuiue the accounts, you will find 1 have 
alw'ajs had cash enough lying in the house to answer 
iny subsequent drafts; and, therefore; all the payments 
Voi.. 1. 


1$T6. 

Okvavnes 

ft 

tu 

Nobi.e, &c. 
ClA V'> OS*S 

C VSK. 



610 


CASES IN CHANCERY. 


181(5. 


I)eva\ nes 

V . 

Nobi-e, &c. 


Clayton’s 

CASE. 


In this paiti- 
cular case, th(? 
creditor’s hav¬ 
ing drawn when 
there was do 
fond to answ er 
his drafts, ex- 


made to me in Dex^a^nes's lifetime, and since Ids 
death,* I will now impute to the sums I paid in during 
that period,—the effect of which will he, to leave the 
balance due at the death of the former partners still 
undischarged.”—I cannot think, that any of the cases 
sanction such an eAtravu^nt claim on the part of a 
creditor. 

If appropriation l)e required, here is npprop^ation 
in the only way that the nature of the thing admits. 
Here are pay 11 .ents, so placed in opposition to debts, 
that, on the ordinary principles on w'liich accounts are 
settled, this debt is extinguished. 

If the usual course of dealing.was, for any reason, 
to be inverted, it was surelv incumbent on the creditor 
to signify that such was his intention. lie should 
either have said tq the bankers,—“ Leave this balance 
altogether out of'the running account between us,”— 
or,—“ Always enter youj- payments as made on the 
credit of your latest receipts, s<) as that the oldest 
balance may be the last paid.” Instead of thi.s, he re- 
ceive.s the account draw'll out, as one unbroken ninning- 
account. ‘ He makes no objection to it,--and the re¬ 
port states that the silence of the customer after the 
receipt of bis banking account hs regarded as an ad¬ 
mission of its being CAUTebt. Roth debtor and credi¬ 
tor must, therefore, be considered as having concurred 
in the appropriation., ,, 

But there is this peculiarity in the case,—that it is, 
not only by inference from the nature of the dealings 
and the mode of keeping the account, that we are en¬ 
titled to ascribe (he drafts or paymeuts to this balance, 
but there is distinct and positive evidence thak^Mr. 
Clai^ion considered, and treated, the balance as a 
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fund, out of which, notwith»ifandin" Deva^nes'^ death, 
his drafts were to continue to be paid. For he’drew, 
and that fo a considerable extent, when there was no 
fund, except this balance, out ofwliicli his drafts could 
he answ'ered. What was there, in the next draft he 
drew, which- could indicai^ that it was not to be paid 
out of the residue of the sarhc fund, but was to he con¬ 
sidered as drawn exclusively on the credit of ilidncy 
more recently paid in ? No such distinction was 
made ; nor was there anv thins: from which it could he 
inferred. 1 should, therefore say, that, on Mr. 
ton's express authority, the fund was applied in pay¬ 
ment of his drafts in the order iit which they were 
presented. 

* • 

But, even independently of this circumstance, I am 
of opinion, on the rounds 1 have hefere stated, tliat 
the Master has rigidly found that the pay nients w'ere 
to be imputed to the balance du^ at Mr. s 

death, and that such balance has, by those payments, 
been fully discharged. 


1P16. 

DeVA YNES 

V. 

&c. 

Cla vton’s 
CASE. 

cc[)t f he balfmce 
in hand at /).’s 
death, nsust bo 
consulerod as an 
express declara¬ 
tion of his in¬ 
tention (hat 
the fund should 
be applied in 
pnymejit, not 
only of (ho 
drafts so drawn, 
but of (he suc¬ 
ceeding drafts, 
in the order in 
which they 
were presented. 


The Exception must, therefore, be over-ruled. 


Sir IViOfnas Baring (as Executor of Wiggh sworihy) 04 , 

represented the claims *of those cretlitors who had t.'jidftors, hi 
stock standing in the narnois of the partners, or of orie respen of s^tock 


of them, which w^as sold in the lifetime of Devnijms^ 
without the knowledge of the creditors, and the pro- 
ceed|^applie(j[ to the use of the partnership. 


standing in the 
unmcR of the 
partners, which 
was sold in 


breach of trust, 

The Master reported his opinion to be, that tbe ^ro- 

estatcNrfvf was liable to pay to the cr editors coeds applied to 
the value of the stock at the date of his Report, the use of the 

2 S ^ 
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Dkvatn£«! 

V. 

Noble, kt. 


The particular circumstances under which this cljftim 
was rtiaide, were the following-:— 


Noble, &e. Tflg^hsreorlh, at the time of his* death, was pos- 
rr - sefeised of a larffc sum in the 3 per ren^, coiisols) 

Baring’s fAfti:. , . xt ., ^ i 

partnership standinjr m the name Noble; the partnership 
entitled as were indebted to him on the banking- account, 

again*:* the Aft6rhis death, his Executors, continuing to employ 
estaloof the the house as bankers in icspect of his estate, directed 
deceased part- the dividends when recei\ed by them to be laid out in 

ner, cither to accumulation of the stock so standing in the name 

consider it as a which was done from time to tin^c ac- 

the stock ppeci- ^ -Master reported that the reason 

fically replaced, the original and aftcr-puroluised stock stood in the 
at their option, name of Noble alone, was because, as one of the parl- 
It makes no ners, by llu; request, or with the concurrenco of the 
c/ificrcnce that rest, he took into his own hands the general manage^ 
the tfock stood boili of the jdock belonging to tlie house, and of 

M ihr name of, entrusted to llie hoimc iiv their customers, for the 

and w-as sold . t j i j i ir i 

, f ,, convenience of receiving diMuends, and selling such 

ny, one oi the ^ ^ 

partners only, &teek, when requested so to do, without the cxpeiice 
the proceeds of powers of pttorne) for those purposes; but that the 
having been ap- so placing the stock hi (ho name of ,iVo/>/c alone, was 
plied to the the act of the house, for its own convenience, and not 
imrtncrshipuse. |,y ^he direction or appointment of the customers, who 
gave their directions and authority to the partners 
jointly; although, in thik case, they knew that the 
stock had been placed in tli^' name of Noble alone, 
and believed that it so continued until after Dr-- 
taj^nes'n death. The Master further reported that 
the stock belonging to (he house in its own right was 
no way distinguished in the bank books froifl fj|e same 
species of stock belonging to the customers, and by 
them entrusted to the partnership ; so that it was im¬ 
possible to ascertain whether any part of the jjitock 
sold out was the specific properly of Tflggiesworih, 
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ms 


loKhis Executors, except by a deficiency in the amoiuit 
of stock remaining- in the name of NvMc. • . 

The Report proceeded to state, that the amount of 
stock belonging to Wigglrsworth"'^ estate, including 
the accumu1ati(ms at death, was .r26,200, 

according to the entries in the |)assuge-book from time 
to time delivered tO; the Executors, and as was* ac¬ 
cordingly siipposed by the Executors to be the fact; 
that it appeared by the accounts rendered since the 
bankruptcy, that (part thereof,) liad been 

sold in I)eva//nes'^fi lifetime, and that, at th.e time of his 
death, the whole amount of stock remaining in the name 
of ISlohle in the books of tlie bank was /?1050, which, 
together with stock* subsequently puichased by the 
partnership to the amount in the whole of was 

shortly afterwards transferred by Nohle to a gentleman 
of the name of Kan^ in satisfactior,of a like amount 
of stock, the property of the said Kcfin, which had, 
prior to llevai/nes's death, br^en standing in the name 

JSfohICy in the inauner above represented. 


1816. 

WVW 

Devayxes 

Noble, 


Baking’s c.-we. 


From these and*other circumstances meni ioiied in * 

* 

the Report, the Master found that the whole*.l?26,200 
had been sold out in l)eva^ncs\ life, and tire proceeds 
applied to the use of tHl^ partnership, as aforesaid ; the 
partners in the mean w'hile^regularly accouirrting for 
the dividends as received by them ; and the Executors 
supposing, during the whole of Devaj/ms'^ lifetime, 
and until after the bankruptcy, that the stock was still 
remaining. 

In support of the exceptions taken by Derat/nes^a 
representatives, it was contended that, tl^ Itock stand¬ 
ing ingthe name of Noble alone, with the knowledge 
and consent of the customers, he alone, and not the ' 



64 


CASES IN CHANCERY. 


1816. partnerships was responsible for the loss of itfind 
also that, supposing the other partners to be liable, 
DtvAANEs extent of the ^1060 stock renjainiiig in 

Noble, Sea. the house at Deviiynes''s death, his estate was not 
answerable. 

Baring’s case. 

TAe Master oJ" the Rolls. 

< <■ 

This is too clear upon the Master’s Report to re¬ 
quire any argument in support of his finding. The 
partners appointed Noble to buy ^he stock ; it Was 
invested in his name; and t!ie utmost that can be al¬ 
leged with regard to. ITiggle.^zrorlh is, that he knew that 
fact. Now, the only question that could arise, as to 
that, would have been how the cas^ would have stood if 
Noble exclusively had sold the stock, and had embezzled 
the money; wliether the fact of II 'igglesieorth^fi know¬ 
ledge that he had been so appointed would have made 
him answeralile for the loss. But, inasmuch as the 
money was employed for the benefit of the partnership, 
being carried immediately into tlieir books, it is impos¬ 
sible that question can arise; for the partners had the 
.benefit of the breach of trust, and they, subsequently, 
in the accounts which they rendered to JVigglesrooriNs 
Executors, falsely represent the stock as still con¬ 
tinuing in the name of Noble, atid give credit for the 
dividends'as if the stock wjre still in .<tpecie. 

• » 

There can be no doubt that the breach of trust is 

<* > 

imputable to the partners, and that tlie debt is a part¬ 
ner ship del>t. 

'ki\ 

Then, as to the last objection, that the'Mailer Vas 
not w^arranted in finding that the whole stock was sold 
out at Mr. Dexaynes^s death, the Master has no^ in¬ 
deed, conclusive evidence, but he has fair presumptive 

3 
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evidence, from which the inference mig;ht be drawn; 
for it is clear they had not left stock enoug;h to iyiswer 
the demands both of Sir Tkomas Barwg and Mr. 
Keen f and, inasmuch as they found it necessary to 
make an investment immediately for the purpose of 
answeringrMr. KeerCa stock, it was reasonable to con¬ 
clude that this stock which was left rernaining^ was 
no stock that could be said to belong to Sir Thpmus 
liarwg. They mathtain by the exception, that the 
Master ought to have found that the whole of Sir 
Thoynas stock was not sold out in the lifetime 

of Mr. liezaj/nes^ but that the sum of £^1030 was sold 
out by Mr. Noble after his dccepse. But what evi¬ 
dence have they to produce in support of that proposi¬ 
tion, or that would justify siajh a finding ? The pre- 
sumption is the other way. 


1816. 


Bevaynes 

r>. 

jVonn;, &c. 


Baring’s case. 


Therefore, this Exception must be over-ruled. 


Another Exception was taken by Sir Tho?nas Baring 
on the ground that he was entitled to have the stock 
specifically replaced, or, in other words, to be placed^ 
hf JDevaynes^s estate in the situation he w.ould have 
been in if no breach of trust had been committed ; and 
that ho was not bound to accept the present value, ac¬ 
cording to the Master’s Raport, although if,might be 
either more or less ber^ficial under the circumstances. 

Sir S. Ilomii/j/ and ^hadwell, in support of this 
Exception. 

of the Rolls. 

%n all these cases, an election is given to cpnsider it 
as f^debt, or tb have it replaced. A 


[Exception allowed.Jj 
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]H 16 . 


Pkvavnes 

V. 

Nohi-k. &c. 

Hot Eton’s 

CASE. 

J^cposit of 
bills with the 
house ill D.’s 
lifetime, which 
were sold by the 
house, part iti 
his lifetime, and 
part after his 
tleath. The 
estate of f). is 
not answerable 
in respect of the 
latter, though 
in this particular 
case it appeared 
that the party 
who deposited 
them had no 
notice of the 
death of D. 


Mr. lloullqn'^ case, singly, differed from all the rest, 
in the circumstance that he did not l^nowof Deraj/nes's 
death, but dealt under the impression that was alive, 
and continued in the firm. The nature of his trans¬ 
action's with the partnerslup tvas that he deposited 
bills with the house in jbex'iff^Ws^s lifetime, part of 
which wore sold by the house before, and part after 
T)cr(t^m's's death. As to his ease^ the Master re¬ 
ported in favour of his claim for tlie bills sold in />r- 
x.nynts'’s lifetime, but disallowed it in respect of such 
a.s were sold by the surviving partners after JJcva^ncs's 
death, considering the ..fact of hi^; being ignorant of 
that event as immaterial, and not making any difference 
in the case. 

The Exception «takcn w as, “ for that the IVlaster had 
reported his opinion lo be* that, as to X'7iJ4, part of the 
balance of mentioned in the report, (being the 

amoupt of the principal sum of .£‘700 secured by two 
exche<{uer bills for £?200 ami X'500»respectively, and 
of shell iivterest thereon as was included in the said 
balance,) the Testator WiUinm Dr'cai/nas’s estate is 
not liable for or chargeable wil^i tin? same, the said 
two bills having been sold by the surviving partners 
after the death of the said Testator; wlicrnuB the 
Master ought to have reported that the estate of the 
said Testator is liable for and ought be charged 
with the said sum ofd£7S4.” 


Jleahfj ill support of the Exception. 

This case is to be considered as distinct from anv 
question relating to a breach of trust. It is not like a 
i.aso where property deposited in the hands of 
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Trustees who are independent one of another, who do 
not enter into any eng;aot'i«ont with respect to, the 
conduct of,each other, and who receive it as a mere 
deposU. These bills were not placed in the.hands of 
persons in that situj|tioii, but with partners engaging 
for the honesty, an^triist-worthincss, and solvency of 
each other, as in a trading traiv action. I admit it to 
be otlierwise in the case ot Tnistef's, where the estate 
of the deceased is ch^lirly not liable for a broach of 
trust cominilled by the survivors, as, for instance, 
for their neglecting to reae^v a lease, or to pro¬ 
vide a fund for that purpose. Hut here, at the 
time when Mr. JIouUou deposited, these exchequer 
bills, the agreement was to return them, or other bills 
in lieu of them when paid off by government. If they 
had entered into a written agrcenicnt for this purpose, 
there can be little doubt, according to the cases cited, 
(Lane v. Williams^ &c.) that Dcvai/ncs'n estate would 
be considered liable, wlnether tlie mr^npplication was 
liis own act in his lifetime, or *the act of his partners 
after his death. Then, whore is the distinction, in 
this case, between a written and a verbal agrrenieiit ^ 
But tlrere are the er>tries in the passage-book, which 
ampuiit^ to something like a written ogreenieijl; and 
the Master’s report expressly states that there was an 
agreement. What has %tliere been to put an end to 
this agreement ? As 1 construe the Lord Chaii(jCellor^H 
words in parte Kendal, they mean to say that, in 
the case of a cash balance, where three partners come 
to an agreeraentj^ud one dies, his estate must in equity 
make good a breach of that agreement; and, if so in 
the case cash balance, what is there to distinguish 
that fronrilie deposit of a security ? 


1810. 


Dkva yxes 
w. 

NuncE, &c. 


IIoVLTON*# 

CASC. 


Now, suppose these bills liad in Deva?/ne/s lifetime 
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isio. 

Devaynes 

V. 

NoliLE, &C. 
Houeton’s 

CASE. 


been deposited by tlie partnership with their broker 
for the purpose of being; sold, and that they were not 
actually sold, or the produce not actually^ received by 
the house, till after Dcvat/nes'$ death; in that case, 
his estate would not have been benefited by the pro¬ 
duce. The misapplication of the bills was not the 
giving them to the broker, because, till they were sold, 
Mr. J/ouHon might have got them back. Then, if 
the receipt of the nioiicy is th©'' act to be looked to, it 
will be diflicult to say upon wlial principle JJetnjyncs's 
estate can be made liable. Suppose the case of any 
specific property placed in the hands of the partner¬ 
ship, and that Dcxayncs hod raised money, in his life¬ 
time, by depositing it in the hands of a third person,— 
say to the amount of 1000,—and that, after his death, 
that third person advanced to tJie surviving ]iartnerH 
another ,£'1000 on the same security. It could not be 
said tliat estate was not liable for the first 

;f*I000. That has been already decided. Then, could 
it be said that the .credjitor must look to liis estate for 
the one 4? 1000, and resort to the commission for the 
^ther ? No such distinctions could be made if the 
agreement were considered as binding on JJrvayncs'fi 

(Nutate in the first instance; but otherwise ther®is no 
* 

limit to the questions that would arise in every imagin¬ 
able case. 


If the surviving partncrs^^arc to be considered as 
solely responsible, the law must be the same, in what¬ 
ever way the bills may have been disposed of. T^hus 
‘Mr. Houhon could not have followed Di'vat/nn\ 
estate, even if the balance due to Deta^rom the 
surviving partners had been paid by tkeni''^t tf the 
produce of these very exchequer bills. Thus his estate 
would actually be benefited by the breach of trust com- 



CASES IN CHANCERY. 

and yet the party injured have no remedy 
against that estate. 

» 

That an agreement entered into with all the partners 
should be enforced against all, appears thet plainer 
from the iinj>OBsibility of the customers, especially 
those resident at a distance, all knowing of the de¬ 
cease of a partner at the moment when it happens. In 
this case, the creditor says to Deta^nes'^ Executors, I 
gave these exchequer bills to your Testator to keep. 
Where are they ? I am informed that the surviving 
partners have misapplied them ; but I have had no ac¬ 
count ; I know nothing of any breach of trust; I only 
expect that they should be forthcoming. 

[The Master of the Rolls 

Deferred giving his judgment on this Exception un¬ 
til after the following cases of Mrs. ./p/iwe.? and Mrs. 
Brice should have been heard.] . 


• • 

Mrs. Jolmes'^ case was that of a creditor at jQe- 
’ca^nes'n death, in respect of a cash balance^ who con¬ 
tinued to deal with the^ surviving partners by paying 
to, and receiving from them, whereby the caslijjalanr.e 
was sometimes reduced, and sometimes increased, but 
upon the whole nduced. Tliis class of creditors also 
deposited exchequer bills fifter Jjvva^nes'?, death with 
the surviving partners, who sold them and converted 
the moij^to their own use. 

The Master disallow'ed her claim, in respect both 
of the cash balance and the exchequer bills. 


1816. 

DEVAYJflRI 

P. 

Noble, ^c. 
HoULTOy's 


• duty *25. 

JoUNES'k CASE. 
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1816. 


Pkvatnes 

V. 

Nosle, ,&c. 


Thb counsel for Mrs. Johnes declined to argue 
the, first of these exceptions as not sustainable; tlie 
second was under the same circumstances with the 
following:— 


JoUNES'fi CASE. 


Brice’s case. /Bhis was the case of a creditor who, during De- 
mi/nes''^ lifetime, deposited with the liousc India bonds, 
which were sold by the surviving partners, The case 
differed from Mr. JJmllon'B in the circumstance that 
the creditor had notice, in the ordinary way, of ./De- 
taynes*^ death. 

The Master reportj?d that Diva^ncs's estate was not 
liable to the payment of these India bonds, because 
the breach of trust was committed by the surviving 
partners. 

« 

c 

Bell and Pahner), in sjupport of the Exception. 

► Fonhlanque^ for tlie Assignees of tlie surviving 
Partners.r • j; 

Bankers who have the matiagement of property in 
the funds derive an advantage/rom the commission on 
the dilferent traiislcrs. tl^hey are not, therefore, in 
the situation of mere naked tirustees, but are persons 
holding under a specific contract made with "them .in 
their partnership capacity; as much a joint and se¬ 
veral contract as in the case of money lent. 

The doctrine of the civil law, as applicable to *^iuch 
cases, is laid down in the following words: “ If two or 
more persons are become depositaries of one and the 
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samQ things, each is answerable for the whole. For the 
thing deposited is not restored unless it be restored.en- 
tire; and they shall be answerable lor one another in 
case of any fraud committed by any oneof them. Neither 
will the action that is brought against one of the deposi¬ 
taries tahc s^way the right of aftc?rwards suing all the 
rest, until the whole thing is restored” (/a). 


181 $. 

Detavnes 

tf. 

Noble, &c. 


BRICF/a CASE. 


Now, if these partners were joint depositaries, sup¬ 
posing Mr. Dera^nfS had retired, and a dissolution of 
partnership had tak^n place by agreement, would he 
jjot be bound, though he meant to give up that trust, 
and no longer to be responsible fey* the deposit, to 
have given notice to the persons who made the deposit? 
Nctowme \{h). A ad in Grtihani v, J^opeXc)^ it is 
laid down, that it is incumbent on persons dissolving a 
partnership to send express notice of such dissolution 
to all the persons with whom they then had dealings; 
and that a general notice in the (la7.ette is not suf¬ 
ficient. * * 


Then, are not the Executors bound to send the* 
samjS. notice, in the^caso of a partner dying,* that the 
partner himself would he bound to send^jn-case 6f 
retiring, 

[7V/C Masteii of Ihe Rol!.«. * 

* 

1/ the doctrine cited frotp the civil law be flio law 
of this country, you have your legal remedy against 
Mr. J}(Tn?/nrs'9 r(**m‘Sontatives.] 

{va)*])oTiiaf. Lih. 1. lit, 7. 
sect. 1. art, 1 1. 


(b) *2 Campb. 1)17, 
(<■) Peake N. 1\ 1.01. 
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ISlfi. 

Devayne* 

V, 

NoBtE, &6. 
-BnicE’s CASE. 


. For the Assigned* ' 

It is rather an equity in the administration of the 
civil law; and, if so, there is no medium through 
which it cant be rendered available to us Jbut that of a 
Court of Equity. It is stated as being the rule of the 
ciril Jaw, and we draw largely from the civil law upon 
this subject. 


For the Master’s Report* 


The civil law does not lay down that the contract 
survives. 

' f 

In support of the Exceptions* 

That is ariotljcr point. We have shewn that the 
legal rights smnive, although the interest does not. 
The question is, ‘HoW that interest is to be dealt 
with. A court of law can deal with it on an action of 
account between the parties; but, between creditors 
and the representatives of a deceased partner, the only > 
resort i? tr '* Court of Equity. 

The j^Iaster ef the RoET.f, [stopping the counsel 
for Devajijnes's representatives.] 

If there be no remedy at,law against the Executors 
of Mr. Devaj/neSf I am at a loss to understand the 
equity on which this Court is to interpose to make 
good the loss against Mr. Eevaj/nes's estate. It has 
not been incurred by any thing that he did or neglected 
to do. The bills were safely kept as long as he had any 
thing to do with them. From the act of placing them 
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in the custody of a partnership, it followed that, upon 
the death of one of the partners, tliey would fall iftto 
the possessicfti of the surviving partners. Mr. MovUon 
himself, therefore, has virtually placed them there. 

Mr. Z^evai^nes^a Executors could not take them away. 

Mr. .Devftj/n^s could not direct his Executors to take cmk, 

them away; and, though Mr. Devaj/nes has neither beeft 

personally instrumental in the loss, nor personally'bti- 

nefited by it, nor could have prevented it, yet it is 

contended that it is upon his estate the loss ought 

to be thrown, an 1 #that by -a Court of Equity. 1 

apprehend, however, that it would be the reverse of 

equity to throw the loss on his estate in such a case 

as the present. It might be as well contended that, 

if they had thrown the'bills into the fire, or lost them 

by negligence, Mr. Devaj/nes would be responsible 

tor such act of negligence. ITe had no more to do 

wdth the sale of the hills than he woiild have bad to 

do with a Joss occasioned by .such meani as these. 

* 

I am clearly of opinion that these Exceptions must^ 
be over-ruled. 


1816 . 

Dfvayncs 

u. 

NoftliK, &c. 


Sir John Palmer's c?tse was that of a creditor of 
the- house at Devaj/nes's death, who afterwards con¬ 
tinued to deal \vith the Surviving partners by both 
drawing out and paying in, money, w hereby the debt 
due to the creditor was increased, but never at any 
time reduced. 

As to his class, the Master was of opinion that 
every payment made by the surviving partners must 
be app^ed in reduction of the balance due by the 


Palmcr’s cask. 

Julj/ 30, 

Creditors at 
the death of i)., 
who cohtiaui-fl 
to (leal with the 
surviving [)art- 
ners, both Iiy 
drawing out 
and payiug i« 
money,whereby 
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1816. 

DetAYNK-S 

V. 

Noin.E, t&c. 

PAi.Mra’s.cA^E. 
theif debts M ere 
iiiicrcatvefl, but 
never at any 
time reduced. 
Held, no dis¬ 
charge of 1 he 
deceased part¬ 
ner’s estate. 


Transfer of 
stock to the 
partnership, as 
a security for 
advanres, under 
an agreement 
not|||> sell iiith- 
out notice. 

D.’s estate lia¬ 
ble to the full 
extent of stock 
sold contrary 
to such ag;ec- 
Qicnt, and not 
only to the cx- 


liOU'se of />iY/y/ 7 Cjp, jOcrerSf Co., notwith- 

slartdingf the intormeiliato ree^pts of the surviving’ 
l^rtnerfi hatjl uiucli i xeeeded their fiayment^. 

V The opiy distinction nttempted to be tnkeii between 
this case and (hat of i^liss sfcrch woa,. that, with fe- 
s|M»ct tp these payments, they were mutvai dealings, 

whe^i'cby tlie.esUt^ of Devalues oM^\\i io be considered 

•>1 ; 

as dischaigiM.1. / , 

But the Master of the Rolls said, the principle 
on which he d -ciced l\fiss Sh(rh\ case was, that the 
payments made nVnst ho npplia:! to the first debt in the 
account ; that a msui, by merely paying money into 
the hom^, cannot bfc said to have taken the bankers 
for his debtors. True, he makes them debtors for a 
new sum:--but how is that aii acquittal of an old' 
debtor ? * 

[Exception over-ruled.] 


The ease of Mr. Warde vyas that of one who had 
transfeyroH stock to the partneri^hip, by way of col¬ 
lateral security for their advances on his drawing ac¬ 
count; under an express agraejavent that no part of 
the stoVk so transterred should be sold out without 
giving him notice. Ilis account being considerably 
over-drawn, this stock was afterwards sold out by^thc 
partnership in Devaii/ncs'H lifetime, contrary to the 
agreement, without notice; and the produce applied, 
as in Sir Thomas Baring's case, to the use of the 
partnership; they continuing to treat it*in the!r*deal- 
ings with him as unsold, and giving him credit for the 
dividends. 
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The Master reported that the valuo ll»e ^tock 
should bo gtveti credit for^ as if to be soil! at the’date 
of his report; and the only exception tllfe 

general exception of JDecaywpr’i representatives, that 
their Testator's estate had been released'Il^y ^db- 
ilequent dealings. ** ^ 

Jn support ojtihe ^^ceptiofit # 

*? 

It was contended that the partners had a aright to 
sell out this fund tq the^xtent of covering the amount 
by which Mr* tf'arde had overdrawn his banking aov 
count; that they hay^ consequently committed tio 
breach of trust, except by selling beyond the laal men* 
tioiied amount; and .that Mr. Wdrdo had a right to 
have the stock vpecidcally replaced only pro tanto^ 

But liis IFottor was clearly of opinion that this 
was, under the circumstances, a breach of trust as tq 
tlm entire fund so sold out and applied. 

[Exception over-ruled.J 


Yot. I. 2 T 


i8ia. 

t>£VAYMES 

NobiA Ac. 

Wa»dbS cAi.c. 
tent of the stock 
sold bfyond the 
amoant of the 
debt due to the 
paitnetrsliip in 
respect of ad- 
rann^i made by 
them* 
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Rolls, 

July 9—1,^ 
26 --S 0 . 


The Reverend ANDREW DADBENY aud GILES 
DAUBENY, - - - pLAiKTiFjPs, 

AND 

Sir WILLIAM COCKBURN, JOHN ELLIS, 
and JUDITH bis Wife, - Defemdants. 




Voluntary Set¬ 
tlement of per¬ 
sonal property, 
ill trust for such 
one or more of 
his children as 
the Settlor shall 
appoint. Ap¬ 
point ment to 
one child, ex- 
clusir^dy,' upon 
a secret under¬ 
standing that 
that rhilfl siiall 
re-asst^n a part 
of the fund to, 
or in favour ef, 
a St rger. 

Th':;' An('dnf- 
ineut is ^ fraud 
upon the settle, 
mejhfil ant] void, 
noi^ly to the 
extent of the 
sum assigned 
baik, but in 
ioto. Bill, by 
purchaser for 


J AMES COCKBURNj, Esq.* having one son, 
(the Defendant, Sir WitUam Cockburn.), and two 
daughters, and being possessed of .^l(),000, which he 
had lent on various securities in the names of IL 
Froggati, and of his daughter Margaret^ made a vo¬ 
luntary settlement, dated tho 6th of Af«rc/i, 1784, by 
which it was declared that the said Froggatt and 
Margaret Cockburn should stand and be possessed of 
the said fund, and of the securities whereon tb*' same 
was invested, upon trust, as to /^?000, for the said 
Margaret; and^ as to the remaining XSOOO, to pay 
the interest to the Settlor for life ; and, after his de¬ 
cease, as tu J^SOOO (part thereof,) for his daughter 
Marj/; and as to .f? 1000 (other part thereof) for hi» 
son Willi'am / and, as to the residue, “ Upon trust for 
aij-'«.‘:d every or such one or more of the child and 
children of the said James Cockburn^ as he the said 
James Cockburn should direct or appointand, in 
defaulFof appointment,* for his said son William, his 
Executors, &c. „ 


Margaret Cockburn married Cole, and received her 
i£*2000 portion under the settlement. The? £1000 
portion for Sir William Cockbur^ t' a® raised and 

• 


valuable consideration, without notice, under this appointment, dis¬ 
missed as against the jpersen entitled under the settlement in default of 
appointment, such person having hlsothe legal estate in the fund whiph 
was the subject of the appointment. 
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pnid to him in the lifetime of his father. Mari/ died 
before her portion was paid. 

By Deed poll, dated the 19th of Mai/s 1796, under 
the hand and seal of the said Janus ('ockburrt, reciting 
that A/f/rj^-arc^ had relinqtiislied her trust to Sir 1^7/- 
!4am, who^ together with Froggatf, became and ihein 
stood possessed of the remaining: sum of £7000, and 
interest^ and tlie securities for the same, upon the, 
trusts of the settlement, and that, upon the de&tli of, 
the said James Cockhurn, £^f^0, jpiart of the said 
£7000, would go to the i*(ppresciitatives of his deceasc c} 
daughter Mart/, and £5000 (residues* thereof) would 
thereupon become payable to or between such one or 
more of the phildrcii of .the said James Cot.khurn as he 
should a{>poiint, and furtlusr reciting that the i^aid 
James (Xi-khurn was desirous of settling, and had 
agreed to appoint, the said X'’5000 (expectant as afore¬ 
said) absolutely to his daughter the Said Margaret 
Cole, as Ihercinnfter mentioned; it was witnessed 
that, in pursuance of such desire, and in consideration 
of the natural love and alfection which he bore to- 
w'ards his said dauglrtfer, he the said ./rmes 
(in pursuance and ex^ution of the said reff'i-l<sd*p4'^r 
or authority, and by force and Virtue thereof,) did 
thereby absolutely and itrevocably direct, limit, and 
appoint, all that the said sum‘of 15000, as the ch'ar 
residue or unappointed r^ma^ndc•r of the said trtist 
monies, and the securities, and the interest di v!-: 
dends, &c. in reversion or remainder expectant on hia 
decease, unto liis said daughter Margaret Cole, her 
executors, administrators, or assigns, absolutely; but 
nevertheless so that the said Mutgarct Cole might, 
notwithstanding her coverture, by any deed under her 
baud an<]^ seal, attested as therein mentiotied, appoint 
the said sum of ^5000 to or in trust for any person or- 

2T 2 


Daoben X 

V. 

CoctiauRv. 
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perstiij^, in such proportions, arid^lor such inte^hts fund 
purptkes, &c. as she might thM fit. And the l^id 
James Cotkburn declared, that the saift Trustees 
CocKButlx, should thenceforth stand possessed of the said £5000, 
&c. in reversion, as aforesaid, in trust for the wiid 
Margaret Cole, or such person or persOns as she 
should in manner aforesaid appoint ; and> Ip- delault 
oi appointment, should pay or assign tho! sainO to the 
said Margaret Cole, her executors, or administrators, 
absolutely. 

By indenture dated the 20th of Mm/, 1796, fthe 
day following the day of the.<ihite of the deed poll,) be¬ 
tween the said Margaret Cole of the one part, and the 
Defendant Mrs. Ellis, then Judith XMud spinster, of 
the Other part; reciting that the said Margaret Cole 
was desirous, and had agreed, to settle and assure 
•1^2000, (part oPthe said ^E’oOOO,) to the said Judith, Xov 
her own use and benefit; it was witnessed that, in pur¬ 
suance of such desire or agreement,“ and in conpdera- 
,,tion of five shillings, and for other good considerations,’* 
she, the^said Margaret Cole, did, in pursuance of the 
power given to lier by the said deed poll,absolutely and 
irrevocauiy'^appoint ^ said £2000, together with the 
full bene6t of the securities upon which the said 
£500Q was or might be invested, (so far as related to 
the security of the said* £2000,) and all other the pro¬ 
duce, thereof,«in reversion, as aforesaid, unto the 

snxA Judith, her Executors, &c., so as that she rc^ght 
at any time thereafter appoint or bequeath the sanie in 
such ihanner as she should think proper; and, in de¬ 
fault of appointment, absolutely., ^ 

By Indenture, dated Feb. 7, 1797, between Thomas 
Cole and Margaret his wile, of the one pf\rt, and 
^ndrew Dauben^, of the other pnrt, reciting the set- 
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£incl-tbal. the-^|fl '':'%i'l$^'6. 
made no appoihitnepjlief tlie 

trust moii|l»»; but hating occasion for money, and tlie DjiJ^awY 
said Andhtw Danhen^ having agreed to lend her ^SSOOO (fecaiauiiN, 
vwi the security of the said trust moniesj shetheeti^ Mar* 

^rH and Thomas Coh her husband, had ^feed 
to appoint the Kime to him the Aifidr^w:T}auheti;if^ 
as thereifi mentioned; it was witn^ssed^ that <?oft8i- 
deration of j82O0O, she the said Margaret did, in 
pursuance of the power giVen her by the aaidrdeed 
poll, appoint, and the ^aid Co/c assigned and 

trans^rred, the shid d^5Q0G^ (trust inonieij) and the 
securities, &c. tb the said .dfndrem his JExe- 

cutors, See, subject to redemption on payment‘bi^ the 
£2000 and interest. • * ,, 

1 , ‘ , ' 

By another' Indenture, dated! Marc1\ 1^^ 17^9, be¬ 
tween Andrew Dauheny^ of the finst part, Thomas 
Cole and Margaret his wife, of the second part, athdl 
Joseph Pitt, of the third part,*the said Andrew Dan* 
hefty, Thomm Cole, and Margaret his wife, in consi¬ 
deration of ^j 3609, assigned to Pitt the sum of ;g*4000, 
part of the said £B000, to hold to Pitt, his Kxeep- 
torS,.<^c., as his and their own jproper oioiihS'Si^iid ef* 
fects for ever. 

By a subsequent Deed jP<7t declared himself to be 
a l^rustee, for Dauheny, of the monies so assigned. 

J^ames Ctckbitm died in 1809; and tlie Bill, filed 
by the representatives of jDfl'ifil^ewji*'against Sir H^ilUatn 
Cbc^^wm (the, surviving Trustee in the settlement), 
and against and wife, (late Judith Land), charg¬ 
ing (as against tlm latter) that the appmnttnent made 
by Mrs JDoh in favour of the said Jumik was purely 
voluntary,vBnd Void as against the piainti^ (tW re- 
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pmentatives of a purchaser for Valuable consMeration 

without notice,) prated a declaration accordingly, 

and an account, and payment of the /’4000, m ith in* 

terc‘<t, by the Defendant Sir JVitham Codhvrn ; or in 

caise the Court should be of opinion that any valid ap» 

pointmont had been made, as against the Plaintifis, of 

any part of the said trust monies in fevour of the 

D4fi5)ndant Judith, then for an account of the trust 

monies come to the hands of the Defendant Sir ff'/V- 

Hum Cochhmn, and that he might be decreed to pay 

thereout what should appear to <5e due both to the 

Plainfife»nnd the said otlier Defendants. 

« 

The Defendant Sir WHtinm CoMurn, by his an¬ 
swer, rested on the absolute in^'alidity of the appoint¬ 
ment by Jamet Cuclhurn to his daughter Mrs. Cote, as 
connected with the subsequent appointment by the 
latter in iavour«')f Mrs. jC///?. 

I 

< 

The Defendants 77///? and wife, on the contrary, 
insisted on the appointment to Mrs. Cote as a valid 
appointment, subject to an agreement or Undersland- 
i|ia with the fathei, that she should forthwith execute 
an appoitiTtneiit of pari of the trust monies to Mrs. 
Ellis ; and their answer went on to state, that the last 
mentioned Defendant lived Vith James Cochbutn for 
many years before his death, and that the said v 
Cochhuru, having always intended to make her some 
provision, gave her a bonRl for jPJOOO, which was' af¬ 
terwards delivered up to be cancelled, in consequence 
wheieof he subjected the trust monies to Mrs. Cole, 
for the purpose (among others) of enabling her to 
make an appointment of a part thereof to or for the 
benefit of the Defendant; and that, in pursuance of 
such intention, she did, with the knowledge ^vsid con¬ 
currence of the said Jamts Cochbum, on the very 
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day alter tlie appointmant had been so executed 
by bill} in her lavour, make and execute the indetitpre 
of the iSOth of iUay, 1796. 

On the part of the I^efendant Sir WilliaM Cock- 
hurtiy Mrs. Cole iias examined as to the circuipstances 
under which the Iransactionsj of the 19th and 26th of 
May, 1796, took place; and her evidence (all oliye^tioil 
to the admissibility of which Was waived, on the part 
of lilrs. Kllh<, by her having cross-examined the wit¬ 
ness,) was, in hul||staitce, that for several years after 
her marriage with Co/e*, (w*ho was since deceased,) she 
liad kept up no intercourse with Jier father, who, in 
the course of the same month of Maj/, meeting with 
Cole in Brisiol^ iiiyted him to his l.ou'^e, and told 
hill) tliat, lieing then in immediate want of nione), he 
would make an appointment of the ,d(?6()00 in favour of 
his daughter, on condition of her raising thereout the 
sum of ,1400 for liini the said Ja7ne^ Coclihurn^ and 
abbigiiing or making o^er th^? further sum of jCIOOQ to 
or in favour of FAth. Tlie same witness further 
staled that, when this proposal was communicated*to 
her by her husband, she was at first very rfverse from, 
comphing with it; but afterwaids carwf‘n>ed ^piereto, 
and, accordingly, executed the assignment to Mrs. 
FAlh^ which, at tlie time of the execution, she believed 
to be an assignment of the s«m of X^JOOO only, part ot 
the said ^t?5000, according to the terms of the proposal, 
tjie deed not having beep read over to her previously 
to her signing it. The subsequent asbigiimeiU to 
Vauheni/^ by way of mortgage, was in further pursu¬ 
ance of the same arrangement, the bitm of £400^ part 
of"the money thereby raised, having been so raised for 
and paid over by Co/e to James Cockhurn, for Ins own 
use aq,d benefit, agreeably to the tenor of the proposal 
so made by him as above-mentioned. 


1816 . 


* 


DiiiJB£;yx 

V. 
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1816. Being exemined by the Defenddnt Mri». Btiis, the 

same illness stated that the tvro deeds of the 19tb and 
Die^FNY 20th of 1796, were meant and intended to be 

r«ck*tiaNr one and the same transaction ; that James Cochbutn 
was present at the excGutioiis of the la««t mentioned 
deed bjr the deponent; and, after ‘^lie had so executed 
it, took it awa^ with him ; and that she, the deponent, 
had* no consideration for executing the deed other 
than such interest as she took under the appointment 
of the 19tb. 

t 

Hart and Spranger, for the Plaintiffs, 

* 

This is the case of a father, who, having made a 
voluntary settlement for his farni^}, by which certain 
portions are provided for each of his children, and the 
residue vested in Trustees upon trust for sach one or 
more of his childri^n as the settlor shall appoint, thinks 
proper, at the distance of tnel^e years after the date 
of the settlement, to ext?cute that power of appoint¬ 
ment in favour of one child, exclusively of the others. 
Tlhere is no doubt that this aould be a valid execution 
• of such a power; and that the son of the settlor, in 
whom 'shv—properly becomes vested as one of the 
Trustees under the settlemint, would take the pro¬ 
perty as a Trustee only, for tile benefit of hi» sister, 
the appointee, and her assigns, in which situation are 
the present Plaintiffs. This fs a clear equity in their 
fovonr; but then this son, tfee Defendant Sir Wilham 
Coekburn^ sets up a secret agreement between the 
father and daughter, by reason of which it will be con¬ 
tended that the appointment in her favour js absolutely 
invalid. It is clear, however, that, as against the set¬ 
tlor himself, this transaction could not have been set 
aside; and admitting that, where childien ai;g pur- 
chasers for a valuable con^-ideration, no bargain can 
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biu iiia4fii by the parent in prejudice of the settlement^ 
this prineipie does not apply where the settlement itself 
is purely y#luntary on the parent’s part. At all events, 
m purchaser for valuable consideration without notice 
cannot he affected by such a barg;ain ; and we are enti¬ 
tled to say, on the part of these Plaintiffs, that there 
is no evidence of ijtfwicrty (the purchaser) having' had 
any notice of, or any reason whatever to suspect^ jpie 
bargain which is set up by way of answer to their 
claim. No case is to be found precisely similar in all 
its circumstances to^the present; but the circumstance 
of the transmission ol' title for a valuable considera'- 
tioii, and without notice, is suificiHiit to support the 
title. McQueen v. Farquhar{u). 

• • 

Sir Samml /i?o»ir7^ and Jloupell^ for the Defendant; 
IMr>. ElUs declined to argue the question. 

Sir Arthur PJggoft, BHf, and lilakey tor the De¬ 
fendant, Sir William Coclbuvh* 

It is contended that tlie evidence of fraud accom* 
panjing this tranwicfion does not extend to •affect the 
Plaintiff as a puiciw''*i ^or valuable stonsi'^ ^^^tion 
without notice; but, in answei to it must be ol>- 
served, that the assigni»ent was of a chose in action, 
and that whoever takes such Sun assignment mU'^l take 
it subject to the equities already sub<jiisting ih) From 
this it follows that U* a ftoctfi defence could have be» n 
made against Mrs. Cb/c, the same delence is equally 
valid against a purchaser of her interest. The argu¬ 
ment in favour of the purchaser niust suppose that 

(«) ll Ves, 467. Sugikn W, 4(33. Pre. Cli. 52i 
on Powesji 402. 2 Vern. 7C4, &C. Cator v, 

(d) Furton v. Benson^ 1 P. Burke, 1 Bro. 434. 
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Mr. Cochbum, liTlio made the bettlemcnt, was luni^elf 
the^lerson who afterwards executed the conveyances; 
afnd, if it were so, and the subject of the ^Conveyance 
were reajl estate instead of a personal chose in action, 
as in the present case, no doubt the statute of Ehzahtifi 
would have protected the hhnufide purchaser. But 
hoW does it apply to the present case ? A father, not 
iiif’ebted at the time, makes a voluntary settlement of 
personal property in favour of Children. This cannot 
be affected even in favour of subsequent creditors (or). 
The purchaser, in this case, does^ot, however, claim 
under the settlor of the property, but under bis ap 
pointde by virtuemf tlie power which the settlor has 
himself created. The siijole question, therefore, in 
this case, is, whether the instrument under which tlu 
purchaser claims Was a fraudulent execution ol tlu 
power; and it makes no difference whether the settle¬ 
ment was or w,us not merely voluntarv. This pin 
chaser has not tlie le^^al estate, w Inch is in the trustees 

4 

of the settlement; and*without the legal estate he can 
have nothing. The money is^ vested in the hand'^ ol 
these Trustee.s ; and it is there for the benefit of that 
person who shall appear to be entitled to it. ''I’lie 
DefevMant Sir IViniam ('odium unites ui himself 
the characters of Trustee and Cestuy quo trust. He 
is both tlie h‘gal and equitably owner. That u man is 
a purthast*r for valuable' consideiation may be good b) 
way of detence ; but it is totdlly iusufiicieut to suppoit 
•A claim to propel ty in the bands of another, who holds 
by a prior title, JNeither is it a question of notice oi 
no notice. The ei.ccution of this power of appointment 
could create no legal interest in the fund, it being per- 
fconal estate in the hands of Trustees, lii M'-Qatui v. 

(a) Vide fJ'oiler y. Bur- y. Mdtiudf 1 Mad^4^t>. 

•Oi.*, 1 Atk. 03. llollaiLay 
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Furquhur{a% th^ appointor and appointee joined in 
tfae sale; and Lord Eldon was of opinion that 'there 
wa«« not 'enough in this transaction (whheb othenvise 
appeared (o be fair> to raise the imputation of fraud, 
so over-ruled the objection taken on the part of the 
purcliasert But that case has no application to the 
present, where neither assignor nor assignee have the 
legal interest. • 


1«t6, 

Dsusskv 

V* 

‘CoGjLftuair. 


The paramount title of a purchaser for valuable con¬ 
sideration arises aut of the statute. But the 27th of 
Elizabith, which was passed in favour of purchasers^ 
oiilv affects real estate; and the*J3th of Elhubtthf 
which adects personal estate, is in favour of creditors, 
and does not extend’to the case of a purchaser. 

Itart^ in reply, 

» 

I admit the distinction between'the statutes I3(h 
and 27th of Elizabeth, But*the purchaser in this case 
need not resort to any statute to support his cUi^m, 
which is founded on the general principle of equity, 
givingthe preference, l>stvveen two equally valid tifje-', ’ 
to that which is prior in point of time. Now Jt is de¬ 
cided that, from the moment a power of appoint¬ 
ment is well executed, tlie appointee is in by viiiiio of 
the instrument containing lf»e power. Therefore the 
title under the appointment is preihrable to that which 
cfnly arises in default of*appointmeat. "^Vitli regard 
to the possession of the legal estate giving the pre- 
thrence, the execution of a power of a()pointmeTi< gives 
tojthe appoijitee at least u mixed title, which, if not 
strictly legal, is not merely equitable ; and, therelbre. 


# 


(«) ! 1 Ves. 4G7. 
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within the rule j^ibrdlng^ preference priority in 
poiuf of date only; 

The fraud objected in this instance, can affect only 
those who were parlicipf$ triminis .—In such cases 
where the Court says, the appointnient shall not take 
effect) it moans only tiuit it ought nUt; to prevail so as 
to gf-ve a benefit to the appointee* In this case, taking 
the several instruments together, as it is contended 
they ought to bo taken, it amounts to this—the donee 
of a power and his appointee concurring in an assign* 
mewt io Tx bond fide purchaser. ,This is the very case 
of V. Fafqubar{a). The interests of credi¬ 

tors are entitled to the protection of the Court, at 
least equally uith those of (he \o4untar\ objects of the 
poM'er created by this settlcmetJt* But in George v. 
Milbanke {h), the purchaser under a voluntary ap¬ 
pointment was hold to have a prefemble equity to the 
creditors. 


The Ma’steii of the TIoli*^ 

Upon the two first points in this case 1 am ready to 
give my opinion. There is a* third, which I wish to 
be further spoke to. ’ 

#1 

♦ 

In the first place, it is impossible to doubt that the 
two deeds (of the 19th and SOth tii"Mat/^ 1796,) wore 
parts of the same transaction, and that the appoint¬ 
ment to Mrs, Cole W'as made on condition of her sub- 
seqiMSiit appointment to Mrs. UUis, It was, therefore, 


(o) 11 Ves. 467. 


(/>) 0 Vcs. 
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pro unr ifi|pp(»intaient to the father or to a 

peurfect atrang-er ; and, as sucii, clearly void^ * . 

Secondly^ That'the original settlement was merely 
voluntary, can make no di^rence. From the moment 
the deed was executed, he was as much bound by it as 
if it had originated in recijHrocal contract. 

Tiie only question that remains is, Whether the 
appointment is void «« lofo^ or in part only; and, as to 
tlds, it is said that*traud vitiates the whole transaction. 
1 thought the argument strong in support of this posi«< 
fion ; but, on looking into the cases, I find two in 
which fraudulent* appointments have only par¬ 

tially set aside. 

In Lane v. JPage («), the second question was, 
Whether the execution of the power was void in foto, 
or good to the extent of th,e ai/nuity of ,C20 to the 
wife, who was the legitimate object of the appoiut- 
mcn|,; and it was declared to be good to that exttdit. 
In that case Lord Jlardwicke says, ‘‘ I am not clear. 
that, where there is a power of appoiatinenl to child¬ 
ren, and part is appointed fraudulently, the whole ap 
. pointiuent is void. 1 cannot say it is so.” 

The case of Ahyn d. Jivlchier {h) was very similar 
i« its circiimstancea to thu former, except that the ap¬ 
pointment was made after marriage; and it was held 
sustainable to the extent of the provision made for the 
•wife, but wt aside so far us the creditors were intended 
to derive any benefit from it. 

(a) 'Vmb. 233, Sugden on v. Terry. 

Powers 400; and Appotwlix (6) Augf/cnon Powers, Ap 
ti70, nuder the name of Lane pendix C77. 


esT 

I«10. 

l>4c;Bxirir 

Cocxau&x. 
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181R. I wish to hav« it considered whether these cases can 

beata,li; and, if so» how far, and in what respect^ 
distinguished, in point of principle, from the.present. 
If not, and if the appointment is good to aft> extent, 
to that ej^tent the Plaintiff nlU^t be entitled. But this 
Plaintiff contends for much more. He wiyst that the 
Payment of a payment of a valuable consideration sets up the ap- 
valuable confei- pointment, quoad himself as a piirchaser. I cannot, 
deration by a however, think that the pa>ment of a consideration to 
perso^, not bar- could have any such effect. Sett ing aside 

. the circumstance, that Sir It dhchn Cadshutu has the 
estate, ann not _ ^ o 

being an object I®*??®! estate, it is enough for the present pm pose that 
of the power, it is not in the Plajntiff, and was not in Mrs. Cvh ; 
cantiCt set up that there are Only equities to deal with. If the ap- 
an invalid ap- pointment be fpcli, that^a (aiurt of, K<piity will hold it 
pointment, in^ jbing in Mrs. f o/c, how could it devest 

anything out of Sir IViUtum Cochbutn The pa)- 
nient of a money cignsideration cannot make a stranger 
become the object of a power created in favour of 
children. He can duly claini under a valid appoint¬ 
ment executed in favour of some, or one, of the child¬ 
ren. An appoiiijlnient, at first impeachable as volun¬ 
tary, may e.r post facto be turned into an appointment 
for'a valuable. "ons idem lion ;—but that is, where a 
valuable consideration was all that was wanting to 
iSVci/y, where have made it good ab initio. At, in the case of a con- 
the powei is un- \eyance o'f a man’s* own p^'operty, or an appointment 
limited as to its proper!} over wljiich he has a power unlimit‘=>d as to 

ohjpcts, and Lie be who pajs a consideration to the voluntary 

appointment is constructively be held to I)e in the 

ble on the i^anie situation as if he had in the first in^tance paid it 

ground of its to him by whom the estate has been granted, or the 

being volun- power executed. 
ta>\. 

This was the case in George v. 3JiIbanke (fl')^¥hcre 


favonr of such 
purchaser. 


(ff) 9 Ves. 190. 
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there was an absolute i^nlimited power of appointment 
wen executed in favour of a volunteer, and an a^sign- 
lueni by way of mortgrag^e from the appointee^ The 
assignee was held to have a valid claim, to the extent 
of the money advanced by him; and he might, bj the 
payment of a valuable consideration, have acquired an 
absolute and indefeasible interest in the whole. But, 
where there is fraud, the payment of money canj^ot 
make the appointment cease to be fraudulent, although 
it may make it cease to be volnntarj'. 


S816. 


PAeBKNY 

V. 

C'V KatJitNi* 


It is to bf' observed, loo, that, in George v. 
hanke, the claim of the assignee \vr.s allowed to pre* 
vail, not against perKons who had antecedently any 
specific estate or interest in the subject of the appoint¬ 
ment, blit against creditors nho bad only a general 
equity to have nhal is appointed to a volimtee** con¬ 
sidered as assets, if wanted, for the ppy m uit of dclits. 
The hard Chartcclhn\ alter btatiug the qu€‘btion to be, 
“ Whet! jcr, being not a voIie*teei\ but a purchaser, 
creditors liaving no specific charge on the property 
have afe good an equity,” adds, “1 tliiiih they have 
not” (o). But, hen?, Sir fTl’liont (oddmrn has a .spe- 
cific interest under tht deed of 17yi, tkhich it is en¬ 
deavoured to take fiom him by tin' posterior equity 
alleged tq^ arise from itie payment of money to Mrs 
Cok ; to whom, for the sake *of t!ie argument, T non 
assume that no interest {vh.Uever passed. 

If, however, it can be made out that tlm appoint¬ 
ment was good to the extent in wliuh Mn'. CoJr was 
benefited by it, so far the purcha-^er will be (uifitled to 
stand ill her place. And this is the point wliich I de¬ 
sire to have further spoken to. 


(<i) 0 Ve«. lOti. 
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On this day, agreeably to His Honoris request, the 
Cause catue on again upon the point reserved for 
argument. 

^ • 

For the PljAntifF, 

Alexander v. Alexander (a) was<<cited, and the cases 
collected by Mr. Sugden in his Treatise on Powers (ft) 
referred to, in which it was stated to be clear that the 
party executing the power would not ha’ll e executed it 
but with a view of reserving to himself a benefit. So 
also, Palmer v. Wheeler (c). 

For the Defenidant Sir Tf'illiam Cochhurn. 

' . 

i 

In the lact case cited.' the appointee ivas (he person 
who would have taken in default of appointment. The 
others are casefe of jointure, and stand altogether on a 
different principle, the wife being a purchaser for valu¬ 
able 'T'onsidefation, if she brought a fortune to her 
husband, or, if not, m-^rriage is itself a valuable con¬ 
sideration. The contract to fVhich she wai# privy was 
a fraud, therefore, upon^^licrself only, and the appoint¬ 
ment decreed to be set aside ‘only so far as it was bi 
favour of the donee of the fiower. The cases in which 
the execution of powers has been held void only as to 
the excess, are also of a distinct description. As 
where a parent having power to appoint among child- 

(a) 2 Ves. 640, 644. Vide (6) 2d Kd. p. 400. Lane 
Hamilton t. Royse, 2 Scho, v. Page^ Alejfn r.nj^eldmr. 
and Lef. 31ft. (c) 2 Ball and Be. 18. 
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reft oiily^ appoints a part to grandchildren (a), or an¬ 
nexes a condition that the child to whom he has ap¬ 
pointed shall g;!ve to ^grandchildren. This is a fraud 
only upon the innocent objects of the power; and its 
execution is, thert'fore, JieJd void only for the excess. 
He're, the corrupt contract is of the very essence of 
the transaction. The one would ncrer have taken 
place without (lie other ; and the only object the 
|5o\ver d'^riviuo; any benefit from its execution is Iier- 
self a party to the fraud committed on all the other 
objects of it. It is^impo^^sihle not to fbrc'see the con- 
se#|uences <if a Court of Equity allowing- such a con¬ 
tract to take elfect. It vvouki be tooulhorizo a species 
<d trafbe between a parent and his chiklren, the objects 
of a power of appoiiitnimitt \e^►^e(i in bsm,—which of 
llnnij w ill bid high<?st for an cxcinsive preference over 
the otltefs. 


1«16. 

Varv-w 

Daubxnt 

r. 

CoGKBUKN. 


j'{i??(Jrr V. Alixandcr (where, the appoint- 
ment l»eiiig made to several »ol!)ectft, some of whom 
v/cro capable, others not, itt’ia'^ decided that those who 
were capable should lake the whole,) vrero to he held 
as establishing a pjuuiple applicable to cases like tfie 
jsresent, then L/iinc v. Pz/gv vvotsld have been imjjro- 
perU fk'termined ; for tlse wile otrghl, in that case, to 
]sav(‘ taken the whole, rtul, on the contrary, it was held 
tinU tl'.e fraudulent agreemoht vitiated the appoint- 
rneid, except to the cxt^ut of the Ijtmelit actually in¬ 
tended for the object of tl |0 power. And, even as to 
that, a part of the benefit being conling^mt and uncer¬ 
tain in amount, and a part only immediate and ex¬ 
plicit, tlie validity of the execution was restrained t<» 
the latter portion. 


(«) ^e>'^lSngden on Powers, 


P- 


529. et seq^ 

Yol-. I. 


Q 


V 


(&) 2 Yes. (ilo. 
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, < 5 . The case of Palmer v. Wheeler («), so far as it is at 

all applicable to the present case, is an authority %, 
Oai'reny favour of this Defendant. For there the son, whom 

V. 

t'ocKBcKN*. it attempted to charge with the consequences of 
the fraud practised, as Particeps Criminisy hud him¬ 
self been the subject of fraud and imposition on the 
part of the parent; and it was expressly on this ground 
that^the appointment, so far as it was for his benefit, 
was established. 

With regard to the particular case before the Court, 
there is perhaps iiont^ to be found that comes up to it 
in all its circimistances ; and, in which way soever it is 
decided, it will iiriquestioiiably constitute a leading au¬ 
thority on the subject. 

In rcpij/ 

The evidence not go the length of aflTecting 

Mrs. Cole as Parliceps Criminh in this case, any 
further than her merely having joined in the trans- 
aiption in itself amounts to suoli ev idence. Considered 
as a child acting under (he innuciicc of a parent, the 
Court ought not to contempiale her inclination as going 
along with the fraudulent appointment, of the execu¬ 
tion of which she was probably made an unwilling 
instrument. 

Then, is not a child, the oliject of such a power, as 
much an object of favour the Court as a wife, in 
favour of wdiom there exists a jointuring power ? Or 
rather, is she not far preferable to a wife who contiacts 
marriage, as in the case of Xwwe v. Page (6), not for 

(«) 2 Ba. and Be. 18. Powers, App. p. 676, under 

(/>) See the facts of this the name of Lwie 
case as stated in Svgden on 
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purposes of marrkg'e, but with a direct view to the 
which is subsequently committed ? Tliat, sflreiyj 
WEtS a transaction which a Court of Equity would 
treat with as much severity as any that can be sup¬ 
posed ; yet, even there, so far as the appointment was 
for the benefit of the wife, the power was held tb hhve 
been well executed. 


1816. 


DAf/CEN X 
P, 

C OCR BUR V. 


77/e Master oJ^lAr Itor.rs. 

I thought so much resju-ct due to the fi/cHa imputed Ju(^ W. 
to Lord Iltiriiwicfcc in the case of hnne v. Page (//), 
as) to pause upon the,decision of a poiui, with regard 
to which he seemed to cnterlain an opinion difl’erent 
from that with which T was impressed. It seeir.ed to 
me, that those dicla could hardly be ^upp.^sed to refer 
to a fraud in which the child had no'conccm, as such 
a case would have been irrekwant'to that before hitn, 
where it was the ^vife^s participation in the alleged 
fraud that could alone create a doubt whether her 
jointure could be affected. 


However, upon principle, 1 do not see how any part 
of a fraudulent agreem1?nt can he supported^ except 
where some consideration liasf been given, that cannot 
be restored ; and it has,•consequently, become imjms- 
siljle to rescind the transaction in toio^ and to replace 
the parties in the same situation. 

In the case of Lane v. Page, the , subsequent mar- 
riage formed such a consideration on the part of 
the wife. In the case of Aie?/fi v. Uelchier, where 

» 

(fl) Amb. 233. 


AVi part of a 
fraud u lent 
agreement can 
bo supported, 
except where a 
consideration 
has been given, 
in consequence 
of which the 
parties cannot 
be replaced in 
the same situ¬ 
ation. 
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ia ordinary 
cases of fraud, 
equity undoes 
the whole trans> 
action, and re¬ 
places the par¬ 
ties ill their 
former situ¬ 
ation. 


Agreement by 
one of the ol)- 
jccti ot*a power 
to return p.ut in 
coustderarion of 
an. appohitiuent 
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the appointnient was subsequent to the inaTfinife, it. 
can hardly be said to have been decided that the Affe 
pointment was good in any part. For^ it appears by 
the Register’s booh («) that ^ bill contained a spb- 
mission to pay the annuity to the wifi?, and only sought 
relief, agaii^^the other objects of the appointihent. 

ordinary cases of fraud, the whole transaction,is 
undone, and the parties arc restored to their original 
situation. If a partially valuable consideration has 
been given, its return is secured the condition oii 
which equity relieves against the fraud. But, in such 
a case as the present, the appointment of any parti¬ 
cular p|H>portion to any particular child is a purely 
voluntary act on the part of the parent; and, although 
as good, if fairly made, as if the consideration were 
valuable, yet what is there that a Court can treat as a 
consideration whiph must be restored if a fraudulent 
appointment be set aside, eras incapable of restitution, 
and, therefore, su{)|mrt .the appointment so far as it 
is for the child’s benefit ?—To say, It is to be sup¬ 
ported to that ccjteni, would he to say (I’.al the diild 
shall have the full benefit of the fraudulent agreement. 
Mrs. Cole w'ouvd have all slio bargained for; and it 
would be no hardship upon her that the appointment 
to Mrs. dli<i sliouUl be set aside. Either, then, you 
must hold that a child, giving a consider^tjjon for an 
appointment in its feivonr, is gUilty of no waud on the 
power; or you must wholly get aside the appointment 
procured by the fraud. Now, although the father, in 
proposing such a bargain, is much more to blame than 
the child in acceding to it, still it is impossible to say 
that an appointment, obtained by means of such an 
agreement, is fairly obtained. It is a fraud upon the 


(a) Sugd. on Powers, App. 677. 
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,other objects of the power, who mii^ht not, and in all 
^^pl^bability would not, have been excluded, but for this 
hgreemeitt. It is, more particularly, a fraud upon 
those who are entitled gji default of appointment; lor 
non constat that the father would have appointi'd at all 
if the child had not agreed to the piopose^^term^. 


This cannot be likened to the case of a condition in¬ 
troduced into an appointment to which the chiliJfis aot 
at all privy. Ilow can it be said that the cliild, in 
such u case, lias d^ono, or agreed to do, an> thing in 
order to obtain an unfair [iiefeience over others ? In 
tins case, as tar as appears, Mrs. owed everything 
to the agreement, lie it that the tlither dictated the 
terms, and that the^ daughter ^a\e a '.lerely passive 
assent; 1 see nothing ni the eviilence from wliuh 1 
can collect that, but for such assent, oii> appointment 
whatever would have been executed ii) her favour. 
There seems, thereftire, to be no ground on which the 
appointment can, to any extent, Ia; supported. 

The Bill must be dismissed , but I.do not think ft a 
case for costs. • • 
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llox.i ■?, 

Juhj * 29 . 

Tt ‘.(d<or con- 
ii'\( ts for the 
puuli VO of a 
house, and .Tf- 
toiwards b}' a 
cofbtil <o his 
w ill fi;iros to 
In'- rveciifoj, 

‘‘ llio house 
whi(h Ije had 
fiivcn <) rncino- 
1 indnin of 
a^j(fmerit to 
[tuj< li ISO, and 
w ha h M as to be 
jnid for out of 
timber wl K h he 
had ordoied to 
be cut dow ii.” 
This ainou.Ws to 
« diicctioii (iiat 
the pu rein be 
mone) for the 
liouse slid 11 be so 
provided foi;and 
c \ idenec was 
admitted to shew 
what was the 
order givien liy 
the Testrtor 
with referenre 
to the cutting 
of tiinbei. 


SANFOnO 1 ». RAIKES and CHICHESTER. 
CllICnESTEU !. feANKORD. 

S IR./o/zw rhiihfstn, Bait., by his Will, dated the 
!^8th of jl/c/y, 1S()8, gave to the Plaintiff, 
a leg^acy of i 1000, and appointed liim liis Executor, 

III Au£>f('>( following, the Testatjir enteied into a 
treaty with the Defflhdaiit, v, for the purchase of 

a hoiiep in y<>ujm( m-plac( ; and, on the 28(b of that 
11 onth, the following iiiemoranduni of agreement was 
1 educed into wnting, and signed, by the Defendant. 
“ I hereby .igree to sell to Sir John Chichester^ Bart., 
all niy light, title and interest, in a certain leasehold 
house and pirniises situate and standing in i/mour-^ 
placiy and niiiidvu’d 4, together with all the fixtures 
thereunto belonging, At an,d foi the sum ofX'7350, and 
to delivei possession of the same on or before the 99th 
of Sep/, next, otj receui ing from the said Sir John 
Chtche^la the said sum of i.73b0, on or befoio the 
elay ’uhove-snc*ntMned.” 

4 

On the .‘JOth of thf* same inontk of August, 1808, the 
Testator,‘Jieing then tesidfcid m London, sent the fol¬ 
lowing notice to liis^Jaiul-ageiil vn Deionskitt* Sir, 

I wish to have tiniher cut down on niy Youhfon estate, 
to the ainoiiiit of X10,000, in the manner Mr. Hole 
shall direct.” 

On the 5d of Sfptanhcr, 1808, the 're«>Vator maefc 
the following codicil to hi*. Will, so as to pass real 
estates. ‘‘I gi\c the house in Sei/mom-place, which 1 
have given a memorandum of agreement to purchase, 
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(and uliicli is to be paid for out oi’tiinber which ] Iia\e 
CNfidered to bo cut down,) to the llev, John SanfunV' 
(tliie PlaiQtiffji. 

'The Testator died shortly after the date of this 
codicil, loa\infr Sir Arthur Chidnsitr ^ one of the De¬ 
fendants to the originat, and Plaintdf in the cross bill, 
his heir at law, who on his death bccain(> entiUed to 
the Youhton estate, and entered into possession ac¬ 
cordingly. 


181 a. 


SijsrojiD 

V. 

, HaIKF9. 


The original llill prajed a specific porfonnanco 
by Jiuiles, and, against the heir at law, that he 
might be compelled to cut down timber to the amount 
of P10,0()0, in pursuance of Jhe dir*'"tion given by 
the Testator to his land-agent, in Order that the 
Plaintiff might thcn‘out be enabled to paj the pur¬ 
chase money. 

• 

The Defendant Roikc^, ha^^ing*, by his answer, sub¬ 
mitted to complete the contract upon being paid the 
ainoLiiit of the purchase money together with cerChiii 
other sums which he stated to have been agreed to lie, 
taken by the ^IVstator for furniture u«d fixtures;'by 
an Order made in tlie original cause, on the Jjtii of 
Jimuany, 1810, it wsi^s ordered “ that the Plaintiff 
( Sanfordf) should be at Isiierty to pay to* the Dc- 
Gmdnnt the sum of £7^.50,^ (being the amount 

of the purchase moiH \ for the house in i/mour-plucc, 
contracted to be purchased of him by the said Sir 
John Chichcsltr.) together with the interest duo 
thereon, at tlie rate of 4 per. ctnl. per aim., out of the 
ptfr&onal estate of the said Sir J, C. in the hands of 
the Plaintifl', as his Eveculor, together also with the 
sum of C376 I Is. 6d. (being the amount of furniture, 
&L ;) but such payments were to be without prejudice 
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to tlie claim of the Plaintiff upon the other Defendant 
for the amount of timber directed by ttie said 
in hie lifetime to he cut dou^h for the purpose of cop"-? 
pleting the contrm;^ for the sa^ purcha^.” 


The purchase was afterwards completed l|%rehably 
to the terihs'of this order; and, the original cause 
comin||^ on upon further directions, His Honor^. 


Jlfashr of the Rolls, directed that it should sAd 
over, with liberty to file a cross bill, and to examine 
witnesses. 

M 

A cross bill was afterwards filed accordingly by 
the ht^i; »^ law, Sir Arthur Chichester, against San-- 
ford, w^sesenting that the paper signed by RSiiles 
was only a proposal on his part <u sell, and not 
an agreement adopted or acted upon by the Testa¬ 
tor: but this was met by evidence on the part of the 
Defendant of another paper, or memorandimi in writ¬ 
ing, since lost, which«was said to be signed by the Tes¬ 
tator, and by which he accepted the proposal so made. 


Sir S, RfimiUy and Courtenay, for the Plaintiff in 
tint original 

Rell aii^ Park cr, for the IJefciidant, Sir Arthur 

Chichester', , j - 

‘ "' 

Por the Defendant, the following points were made: 


First, That Sir John Chichester (the Testator) was 
not, at his death, bound either at law or in equity, to 
complete the alleged agreement for the pulchase Of the 
house in Seymour-place, inasmuch as the testamentary 
paper, proved as a codicil, referred to a memorandum 
signed by the Testator, when there was no evidenfce 



CASES IN CHANCERY. 


649 


of uny such methor&ndum having ever existed; and the 
il^t’unient itself,was insufficient to supply tlie tv^ipt of 
si^h evidance- 5 j,i Buckmits^et v. flarrop (a), Bose y, 

• Cunj/ngham {b), Broome^. Monck 


1816 - 
SiiNFetll'' 

t?: 

£t AISLES. 


Sef^oniS^^ That, supposing the Testator was bound 
by the contract, his heir at law was not affected by the 
inciiieptal mention of the timber in the codicil, 'lyhich 
couira not be taken as intended to convey any bene^fcial 
Intercast in that timber; and that the incidental recital 
of an intention could not operate to disinherit an heir 
at law, winch can, only be donetp^*^express words, 
or by plain and necessary implication. iVright v. 
Wifvill {(1)^ Mighty. Hammond Upton'^^m^rdL 
Ferrers (y), Dashwood v. Peyton (g), St. Bp. 

of fVinchesler (h), Thomas y. Thomas {i). 


Thirdly., That, supposing the Testator to have had 
any intention with respect to timber, Jthe codicil" does 
not certainly refer to any particuiai* timber, and cannot 
be made certain by evidence alhtnde. As Lord Eldon 
says, in Smart v. Prnjean {k), “An instrument pr^T- 
perly attested, in order to incorporate anotlier instru¬ 
ment not attested, must describe it so a»to be a mani¬ 
festation of what tlie paper is which is mean|||to be in¬ 
corporated, in such a vva^- that the Court con be under 
no mistake ^ ', Anti see Wilkimon v. Adam (/), *Bo^ddl 


(«)7Ves.34l. 13lb.4l7. 
(6) 11 lb. 5.oO. 

(c) 10 lb. 597, 

(d) 2 Venfr. 56. 

(<^ 1 Corny ns* 232. 

(/) 6 Ves. 801. 

(^) 1« Ib. 27. See ace. 
2 Ldbu. 70. 2 Vein. 451. 


8 Vin. Ah. 71. pi. 20. 261. 
356. 

(4) Covrp, 99, 

(07T. R. 676. 

(/c) 6 Ves. 565. 

(0 1 Ves. and B. 423, 
(7 East 568.) 
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V. Drummond (c). That, unless the Court coul3 find 
witlj certainty what was “ timber” to which iNbp 
Testator referred, it would be impossibly to eWekt 
the intention. Wilson v. (6), Hoe v. Vernon ic)^ 

Doe V. Parkin id). 

# 

Some stress was also laid on the circumstance that 
the words of the codicil “ which is to be paid foy out 
of Hmber which I have ordered to be cut down” ^ere 
expressed in a parenthesis, as ailording an inference 
that the Testator did not mean those words to be con- 
strued as imperative^ but merely as reciting an inten¬ 
tion which he never carried into effect. 


The Master of the Rolls. 

Three questidhs have been made in this cause : 

Firsts Whether Sir John Chichester signed the 
agreement. 

r ** 

‘ Secondly, '^J^hether the Will contains a direction 
that the hou'^e shall be paid for out of the timber 
ordered to be cut down. 

Third, Whether evidence,can be reiSSVed of the 
order for cutting’^down the timber referred to in the 
Will. 

The first, if any serious doubt could be entertained 
upon it, would be the proper subject of an issue. ‘But 


(a) H East 142. 
(&) 3 Ves. 191. 


(r) 5 East til. 

(d) 5 Taunt, sft. 
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I alppreliend that «w> jury wotiWj upon such evidence 
a^v^ere is liefore ihe Court, have a moment** l»efisita- 
tidhin dtidktg that the agreement was signed by Sir 
Jx^m Chichester. Puttin|^ myself in^ the place of a 
jury, I liai^not the slightest doubt of* the fact; 


1816. 

S'jiineoaxr' 

tj. 


As to the second question, the decision of it cannot 
depe^ on the grammatical skill of the writer of^ the 
WilFin the position of the characters expressive a 
parenthesis. It is from the words, and from the con¬ 
text, not from the punctuation, that sense must be 
collected. The question then is, ^l^l^^her the words 
“ and which is to be paid for out of timber which T 
have ordered to be cut down’* import that it^i^l^the 
then declared will and intention jof the '^r'esta® that 
the house should be so paid for, or merely that he ex¬ 
pected or supposed that it w'ould be so paid for, inde¬ 
pendently of any intention he might then express on 
the subject. When he who has a rigjit to order that 
any particular thing shall be done? says, in a testa¬ 
mentary disposition, that it is to lie done, I know not 
upon what principle it is that he is to bejunderstood a# 
speaking not imperatively, but narratively-»-not as 
giving a direction, but as stating a position. In each* 
of the cases that were cited, the supposition of ante¬ 
cedent right wasexpressl)*stated; and it was therefore 
plain that „;|^,|restator did not mean to give? by his 
Will what w%fiew, or believed, to l^elong already to 
the .person spoken of, by some other title. Where 
the supposition was erroneous, it was evident enough 
that the Testator would have so devised if he had 
known the true state of the case; but an erroneous 
reasefh for not devising could not be held to amount 
to a devise. In Dashwcod v. Peyton (a), which is cer- 


Tlie meaning 
of an ambiguous 
Will to be col¬ 
lected from the 
words and the 
context, not 
from the 
punctuation. 


Testator, 

having a right 
(o order a thing 
to be done, ex¬ 
pressing in his 
Will that it Is 
to be done, 
mu.st be under¬ 
stood to speak 
imperatively, 
and not merely 
by way of re¬ 
cital. 


(a) 18 Ves. 27. 
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V. 

11aix.e$. 

Erroneous 
reason for not 
clovising cannot 
be held to 
amount to a 
deribe. 


iainly flit strong, case) there waR/hpwever, an cj^presa 
re^reftee to a supposed direction in tlie unde’s 
which direction tire ’^feHtator wished to»ibe complied 
with. -The very suppositjgn, that it was his unclet’iB 
direction that was to operate, shewed that he did not 
conceive it to be either necessary or couipUfent tor him 
to give any direction o.f his own upon the soliyect. 
But what is there in this Will to shew that t!»e T*ts»ta- 
toNconceived the produce of the timber would i§e ap¬ 
plicable to the payment for the bouse, otbcrwise than 
by such direction as he might then give for the pur¬ 
pose? He says|*^1lhe house is to be paid for out of the 
timber. That is an expression of the Testator’s Will 
that<^<|t; shall be so paid tor. There is no allusion to 
any omer mode, aetjjal or supposed, by whichlhe de¬ 
visee could have the house paid for in that manner. 


Till Sir John Chichestt r came to devise the house, the 


appropriation of any particular part of his property to 
the payment ojf' the price would have been nugatory. 
He was alike master of all his funds, and might apply 
them all as he thought lit. Any intention he might 
•at one inonient have had as to the means of providing 
lor tiiC price of the bouse, might have been abandoned 
‘the next, lint, when he was to devise a house not 


yet paid for, he might have been imposing a burthen, 
instead of conferring a beneljt, if he bad>^iut given an 
express direction tor thy payment of th^.^ice. Such 
direction he therefore givesj by declarii^.tbat it is to 
This, not a the timber. He could riot possibly 

cast oficfeieiicc suppose that the devisee Itiad any antecedent right to 
to a supposed, have it so paid for ; and, therefore, it is impossible to 
non-eiib(t'ni, jikcri this to the cases where a reference.to a yight 
right, which h«s gyppog^jj already to exist in another*hasi beeii»»held 
been belt, not to operate as a devi^. The cases about devise 

vise- uorofde- ^^y i*npl«<--atipn sepm to have, if possible, still less 
vise by implica- bearing on the present. ^ Here the Testator’s ifiten- 
tioQ. 3 
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tion /ia not collected by inference. It is distinctly 
eX|i^ssed. The argument admits lhat» when, he 
made the codicil, he did intend that the house should 
be paid for out of the timber-Tnoney; but it insists 
that he did not mean, Tiy the codicil, to declare 
such intenifon* That really comes to a profesfatio 
conftd factum. The declaration is contained in the 
codicil. There is no reference to any thing out of the 
codicil *, and yet it is to be said that it is not by^Ue 
codicil that the intention is declared. 


05$ 


taits. 

SAjrroiio 

R,,A]Kt.s. 


As to the third question ; the timist^r, out of which 
the house is to be paid for, is the .timber which the 
Testator sa\s he had ordered to be cut down. had 


• . S' 

always understood that, where tly? snbje-^t of a devise 
was described by refrrence to some extrinsic fiict, it 
was not merely competent, but necessary, to admit ex¬ 
trinsic evidence to ascertain the fact^ and, through 
that medium, to ascertain the sulijecf of the devise. 

I do not see what this has to do*with cases where 

♦ 

there is a reference to some paper that is to make a 
part of tlie Will. There it may be qpntended that 
the Will itself must* specify the paper that ns to bo 
incorporated into it. Here the qiiestiomis, not upon 
the devise, but upon the subject of it. Nothing is 
offered in fu^^planation of*the Will, or in addition to 
it. The is only to ascertain what is irtcluded 

in the desolation which the Tc-tator^has given of the 
thirig devised. When there is a devise of (lie estate 
purchased of or of the farm in the occupation of 
jB., nolmdy can tell what is given, till it is shewn by 
extrinsic evidence what estate it was that was pur^ 
chast^d of A., dr what farm was in the occupation of 
JB. In this case, the direction with regard to the pay¬ 
ment for the house amounted in effect to a devif« of 
so m*uch of the produce of the timber ordered to be 


WllPlC fliM 
subj<'rt of a dt’- 
vis<» 15 doscilbi’d 
by reference to 
some extrinsic 
fart, cxlriasic 
e\ider!ce must 
be admitted to 
ascertain (ho 
far t, and so an* 
certain tho sub- 
jvrl of (he de- 
vhc. Dilleieat 
frqm the cases 
of reference (o 
a jr.iper wh'ch 
is to form pari 
of the Will, 
where (he Will 
itself must spe¬ 
cify the paper 
to bo incorpo* 
rated with it. 



654 CASES IN CHANCEEY. 


1816. 


Saxforo 

r. 

RAlllEf». 


cut down$ ^8 should be sufficient to pay tor liic liouso. 
Wljat is there in the fact here referred to^—vi»* an 
antecedent order for cutting down tialhe^,-r^i makes 
it less a subject of extrinsic evidence, flian sucli an 
one as 1 have alluded to ? The moment it is shewn 
that it was a given number of trees growing in such a 
place, or ten thousand pounds’ worth in value of the 
timl^r on such an estate, that tlie Testator had 
ordered to be cut down, the subject of the devise is 
rendered as certain as if the number, value, or situa¬ 
tion of the trees had been specified in the Will. 


The Plaintiif is, therefore, entitled to have so much 
timber cut down as will be sufficient to pay for the 
lease of the house. , 


Decree for the Plaintiff, wdth costs, and interest at 
jCi f<r cent. 


Itoi; 


1 s. 


May 31, J811. 

KiNCf’s BiwNCH, 

June 9—12, 
1812. 

Rolls. 

Sittings after 
Trinity Term^ 
1815. 

Testator de¬ 
vised freehold 
fee-simple 
estates in pos» 


' iMOGG c. MOOg. 

* 

J^EORGE Hodges (a) was, at the date of his 
Will, and at his death,»&eizcd in fee-simple of a 
manor and other hereditaments in the parish of X//- 
tleton, (distinguislied by the« name of the JLittleton 
freehold cstaksy) and of freehold lands and heredita¬ 
ments in several other parishes, (called the Mark 
Estate). He was also seized of copyholds in the 
parish of Timshmy^ and in several other parishes, in 
some of which he had an estate in feej in others for 
lives only. He had also estates for life or lives in cer- 


(d) See the Pedigree at the end of this case. 
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tain leasehold premises in and o6ier p^islies, tp all 

in «ame of which the leases were renewable by custom. oy ery th e 

Likstly^ he *was possessed at the time of his death, of andchiltl- 

leaseholds for years in Timshur^ and other parishes. ^ 

Under some of the freehold lands, there were coal-mines, [’jfg. 

ter the deeeiibe 

of such child and children, to the lawful issue of such child and childleii 
to hold to such issue, his, her, aiul their heirs, as toriants in common ;'and 
and in default of such issue, over to other perlons ; *V. M. had nine 
children, four born in the Testator’s life, and five after his decease : 
held that all th^ nine took under this devise as tenants in common in 
tail with cross remainders. 

Testator devised other freehold,fee-simple estates to Trustees during 
the life of his son, J. II. upon certain trusts, reii^l^der to his son’s child¬ 
ren and their issuc^ in the same.words a^' in the above devise to his daugh* 
ter’s children, and in default of such issue, to all and every the child and 
childrewbf bis daughter, S. M., &c. (in the same words as before) : held 
that only six-of the nine children of S.M. took under this devise ; namely, 
five who were born, and one who v^as en ventre at the death of J. II. 

Testator devised other freehold fee-simple estates to his widow for 
life, and after her decease, Vo the same uses as in the deviso last stated: 

held that all the nine children of S* M. look under this devise, all 

# 

being born in tjje widow’s life. , 

Testator devised other freehold fcc^-simple estates *10 "Irustees during 
the life and lives of the child and children, &c. of ial, M* in trust, to apply 
the rents for their maintenance j and after the decease of such child and 
children, he deviseifthis estate to the lawfpl issue of such child and 
cliildr^n? &c. in the same words as before : held that all the nine child- 
len took under this devise equitable interests for thoir lives, and the life 
of the survivor of thetfi, and that on the decease of the survivor, the 
estate would go over to the issue of the four children born In Testator’s 
life, by purchase as tenants in common in fee. 

Testator also bequeathed leaseholds for lives and years, in the same 
manner as last stated, the legal estate being in the Trustees : held that 
all the nine children took in equal shares, that they took absolute in¬ 
terests in the leaseholds for years, and estates in the nature of estates 
tail in the leaseholds for lives; and that the limitations in the latter 
property were barred by deeds executed by some of the children. 
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«fld veins of coal^ botli opened and unopened^ at ^e 
tlnieiof bis death; and the Testator was also entitle, 
at the dote of his Will and his deaths to abates ifi"se> 
veml other cdal-mines situate tinder lands of which he 
was not owner; some of them held in foe, and oth^^rs 
for years. . , • t ‘ . 


Will of his Will, dated the 19th of 1759, the 

George Hodges, TestSitor devised the IJttlcton freehold csiales to 
Jlevisc of tlie JB«Arr and Hooper (Trustees), to and upon the uses 

LtUleton free- trusts after menlioned, “ thaj is to say, all coal- 
hidd estates, tnines, veins of coal, and coal-works in, upon, and 
Under the same escopted,” to the intent that hk wife, 
Martha Hodges («), mig^ht hold the dwellin^-'house 
and certain other tenements ther.eon for her life; and, 


as to the residue, to the use of the. said 'Trustees and 
their heirs, during^ the life of his son, J&hk ^Iodges {h), 
in trust to let the^estates, and apply the rents in manner 
following:—that* is to say, per ann. to be paid 

thereout to the saidV/o/zp Hodges, during bis life, and 
the overplus, (charged with an annuity of ^^100 to his 
wife, and with iJie sum of .f'loOO afterwards directed 


. to be raifidd) to be invested, and tlm produce paid to 
and among the'children of his daughter, Sarah Mogg, 
begott^U and to be begotten, until a child or children 
should bo born to his son, Jehn IJodges (c) *, then to 
such cliifd or children di/ring his said sou^ life; and, 
oiler his deatli, tliewprincipal aitd accrued interest to go 
among his children ; but, case he should have no 
children, then to pay and divide the said principal and 
accrued interest “ unto and equally among the child 


* • 

(a) Martha Hodges, the surviTed him, and dkd in 
widow, survived the Testa- 1765, without ijssim. 
tor, and died in. 1775. (c) Which evostt never 

f* 

(5) John Hodges, the Tes- happened, 
tutor's son and heir at law, 
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fltud children begotten^ and to he begditen, on the body 
of his said daughter, who should be living at iaat said 
son^s decease; if no such child then living, to' go to 
his daughter, j4nn Harding, or her children ; and if 
she should be then dead without issue, to other per¬ 
sons therein named. The AYill then proceeded as fol¬ 
lows:—*^And from and after the decease of ray said 
‘‘ son I give and devise such residue of my said ines- 
** suages, &c. in High lAttleton, (subject and chargeable 
“ also in the first place by the issues and profits thereof, 
“ with or towards^the payment of the yearly sum of 
“ £100, aud the sura of £1500 hereinbefore and lierein- 
“ after mentioned,) unto and equally among the child 
** and children lawfully to be begotten by ray shid son 
^ during his, her, and their life«and lives. And from 
and after thedecease of such child and children, I give 
and devise the same unto the lawful issue of such 
child and children, to hold unto, such issue, his, 
“ her, and their heirs as tenants in*common without 
survivorship ; and in default of such issue, 1 give 
and devise such residue of my said messuages, &c. 
unto and equally among the child and children begotten 
“ and to be begotten on the body.of my daughter, Sarc^ 
“ Mogg, during his, her, and their life*and lives y and 
“ from and after the decease of such child and children, 
“ I give aud devise thcfsarae unto the lawful issue of 
such child and children of’my said daughter, Sarah 
“ Mogg; to hold unto Such issue, his, her, and their 
‘‘ heirs as tenants in common without survivorship; and 
** in default of sucli issue,” to his daughter, Ann Hard¬ 
ing, for life; and, after her decease, to her children' 
and their issue, (using the same words as with reference 
to Mrs. Mogg\ children,) and in default of such issue, 
to certain other persons in fee. “ And as touching and 
“ concerMiig the several messuages, &c. above given 
to ray said wife, I hereby will and direct that the same 
Vol.L 
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fehtUlj <VoJii |uMi the deetfe of na^ -sai^ wife, 8titi*4 
ao4 ^ to an4 fi»r the^toe itjse a»<l 'ises thjal 
“ ape above declared coiljferning^ the my e»|d 

“ messuages, 5cc.” 

* 

The Testator then devised the Mark Urfo/c fa), 
(coal-mines, &c. excepted), charged as before with the 
J01OQ annuity, and 1500, to the same Trustees* in 
trust\hat they should equally pay and apply the 
issues and profits thereof towards the support and 
inainteiiance of the child and chUdren, begotten and 
to be begotten, of his said daughter, Sarah Maggy 
“ during his, her, ^nd their life and livesand after 
the decease of such children, “ he gave and devised the 
said estate to the .lawful issqe of such child and 
“ children of his said daughter, Sarah Mpggy to hold 
“ unto such issue, his, her, and their heir<as tenants in 
common without survivorship;^’ and, in default of such 
issue, to the children of his son and their issue success 
sively in like nianher ;^and, in default of such last 
mentioned issue, to his daughter, Ann Ilardingy her 
children, and their issue successively in like manner. 

< o 

The Testator then gave to the same Trustees (5) 
all his copyhold and leasehold estates, (except the 
leasehold and copyhold estates at Tumbur^y which he 
thereby’directed to he enjoyed with the lAttleton estate 
during the whole, of his intefest therein,) chargeable 
as aforesaid, upon the sam^ trusts for the children.of 
Sarah Moggy with a devise to their issue, in the same 

(a) See infruy as to the upon introduced into the rase 

t I 

fictitious division of the sub- stated for the opinion of the 
ject of Ibis devise into the Court of K. B. 

Vjyper and Lower Mark (6) See r7j/>w, a^^to the al- 
cstates, and the clause there- teration made in this de’vjsej 
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ww3s a» of llite M&rk e»teto j HIhI, lit default of 
Btich idsiie, to hts sou and his da^n^hter. Am iitxtMngn^ 
as Mailt iif common, wkhouflurmorsliip. 

The Testator then gave and devised to the same 
Trustees (rt) all eoal<mincs and veins of coal in or un** 
dei* his freehold estates, upon trust to lease for any term 
or terms of years, reserving the best ftce s/mrei, »and 
so a» each lessees be not made dispunishable for •wste; 
and he directed that such frtc hharits^ (chargeable as 
afi^resaid,) should bg applied to the uses already de>‘ 
dared as to his leasehold and copyhold estates, and 
gave and be<][ueathed all his “ sliare and shares, interest 
and interests, of and in all coal-mines, veins of coal, 
and roal-woihs then ‘at work ift the said county of 
Somersety*" to^he same Trustees in fee upon the same 
trusts as abo\c declared concerning his cofiyholJ and 
leasehold e^-tatrs, also cliargeablc (a» to the produce 
tliereof) os a fore-aid. 

The Tc-tator then bequeathed the annuity of J?1QP 
to his with for her life, in compliance tilth a covenant 
in his marriage sctllemcnl; and be gave t!ie i?1500 
(<!0 as a<bre«iid charged on the premise'',) to his son-hi- 
latv, Aohn HamUng^ upon a certain condition; and, in 
rase of noutfcoinpliance flierewith, tlie Trustgps were 

to raise the said sum out of the premises. 

» 

jLastly, after givin|f cermin pecuniary legacies, the 
Testator bequeathed the residue of his personial estate 
to the same Trustees, upon trust to di-poso of the 
san|e, and to fpply the produce (after payment of his 

in the case staled for the (a) Sec the alteration in 
Co Oft of if. B, this devise/;j/y«. 

2XS 


Mlioea 

0. 

Devise of 
coal-mines. 


Kesiduary 

bequest. 
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* 

debts^/unerfil es^peifs^s, and legacies^) towards 
ing the £1500; and, a»M4 be overplay (if any^i) i^) 
child and children of IrtRaid daughter,. M(^g^ 

their executors and administrators, shaife,and share 
alike. iSind he appointed the same Trustees execatoirs 
of his Will. 


The Testator died in 1762, leaving John Hodges, 

his son and heir at law, who died in 1765, without ever 

^ ' '' ^ ' 

having had a child. The Testator’s widow survived 
him, and died in 1775. Sarahs Mogg, (one of his 
daughters,) had nine children, of whom Martha, 1, and 
Richard, 2, were '^^born before the date of his Will; 
George, 3, and Thomas, 4, were born after the date of 
his Will, but before* his deaths Jacob, 5, was born 
after the Testator’s death, but before , the death of 
John Hodges f Charles, 6, was in ventre sa mere at 
the death of John Hodges ; and Robert, Henry, find 
Dorothy, 7, 8, and 9, were born after the death of 
John Hodges ; but all the children were born in the 
lijfetime of the widow. 

. All the' children lived to attain twenty-one. Martha 
married Barter, and died in 1805 without issue. Richard 
died inl792, intestate, leaving two daughters,and 
Sarah, his heirs at law, who ^ere also the heirs at law 
of the Testator. Thomas died in 1803, without issue. 
The other six children were still living; and Otree of 
them, ( viz. Charles, Henry, and Dorothy, wife' of 
had issue. 

’ ' ' (t 

The four children bom in the Testj^tor’s lifetime 
had done no act to alter their estates under the Will; 
but the five born after his death had suffered 
coveries, each on attaining twenty-on^, of oife-nintb of 
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the freeheld estates: the uses whereof were iimited to 
themselves iti fee. . , 

The Trustees and Executors administered the per¬ 
sonal ^stato, and g^ranted leases of some of the eoaf- 
mines; but had not otherwise acted. 

In Easter Term 1810, Jacoby Charles^ and Robert, 

(three of the after born children,) filed a Bill against 
the other cliildrcn, and their issue, and the representa¬ 
tives of such of tbdni as were deceased, and others 
claiming an interest, by settlement and otherwise, in 
their respective shares, praying that the rights of the 
parties under the Will might be declared, a partition 
of the devised estates,* and an assignment of the lease¬ 
holds. 

The Cause coming* on to be heard dt the Rolls, His May ,11, 1811. 
Honor directed a case to be state/l for the opinion of 
the Court of King's Bench. “Some of the clauses in 
the Will of the Testator being so expressed as to aifosd 
ground for argument that the whole le^l estate passed 
to the Trustees (which construction vi^ould have prc'- 
vented the Court of law from giving any opinion as to 
the effect of the devises to^the children of Sarah Mogg^) 
certain alterations were ma^e in the case* in the 
statement of the Will;,and, in particular, with re¬ 
spect to the Mark Estate, it being necessary, (in order 
to ascertain the situation of* the equitable interests,) to 
find, not only what estate the Trustees took therein, 
but also which of the children would have been enti¬ 
tled if the devises to them had been of the legal estate 
in possession, that devise was stated twice; a fictitious 
gift (omitting the gift to the Trustees) being intit)- 

dneed as applicable to an estate called in the case the 

1 
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CAMS IM 

Upper Afark EMf, attil tke jreal devise retained ts 
applicable to an estate^iillld the Lower M4rk MM!** 



Accordingly) hy the Hctitidus clause* in qaeitlon, 
Upper Mark Estate was stated to be devised, 
' 'largeable with -the ^^100 per aim. and dPISOO,) to 
e children, begotten and to be begotten, of Sarah 
fog^, during their lives; then to their issue, as tenants 
i common; and, in de&nlt of such issue, to the child* 
en of his son, John Hodges, and their issuO, and to 
Im Harding and her issue, suosessively, following 
he words of the Will with respect to the last mow- 
iioned limitations.* 


Another alteration made in %o statement of the 
case was as follows:—The devise of the leasehold and 
copyhold estates, instead of being to the Trustees 
tipon the trusts of the Mark Estate, wa«. represented as 
a devise, ** so that the issues ami profits might be* 
long “ to’* the children *of Sat ah Mogf*^ and soon as 
before: and in stating the devise of the coal-mines, the 
gift to the Trufliees was omitted. 

« 

_ » 

The questions referred to the Court of King’s 
Bench upon the case so stated, w ere as follows;— 

^ ♦ 

I. Whether and (tlie.two children 

of Sarah Mogg, born at Ute date of the Will,) took 
under the devises to thcal any and what estates' in 
any and what shares of the several properties above 
enumerated ? 

< f 

II. Whether George and Thomas, (the t#0 child* 
ten of Sarah Mogg, bom in the litetime of the Te»- 
tator, but after the date of bis Will,) loek\iiilec 'the 
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ikffm este^es in any and wj^t 

the setei^a! ptispAiilii enam^ted ? 


< 36 $ 



* 

';,; Whetibet the ftte , ehildrei^ ^ ;of , 
iKMitfr After tb«> death of the Teetater, teoh niMbr the 
dee^a td them any and what estat^a in any aad%li»t 
aharee of the several properties ? 

i 

' ' ' t , ' ' ' . ■ • 

IV. Whether die grandchildren of S&rahfJ^Jogj^^ 
i^heing the issue of such of her children as were living 
at the date of the Will? or of such of her children as 
were born alter the date of the Will, and prior to the 
Testator’s decease, or of such of her children as were 
horn subsequently to the Testator’s decease,)' take any 
and what estates in the several‘proper nes ? 



V. Whether the shares of Marika, (who was born 
at the date of the Will,) and of Thomm, (who was 
Ijorn in, the lifetime of the Testator,* but after the date 
of his Will, both which cfaUdren were dead without 
i^sae,,) did, on their deaths without issue, vest injiny 
and which of the grandchildren ? 


The Case was argued at Westmimter, in Trinity June D—12, 
Term 1812, by Presim for the Plaintiffs in equity, 1812. 
and Gifford for the DeTendants. 


For the Plaintiffs* 


£ After stating the case, and pointing out the di^finC'* 
lions in the different devises.] 


m 

V’ I must first take; the devise of that partefftheifiy/tAj- 
, ytOit estate whkh the Testator, residue, '^fat 

idfHse ft « during i the Jdfe of »pn to 
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certain purposes; then to tlie cliildren of law* 

be biegotteit, reibkitoder tb#1ieQc 

of siich chiMfen and beirH as tena^^ in cotntiion 
without survivorship; and, in defaultWsuOh i^sue, 
then to the children, begotten and to be begotten, of 
hikfdaughter, SaraA Mogg^ during their lives; and, 
after tl^ decease of kiich children, to the issue of such 
childnen, and their heirs, as tenants In common, with¬ 
out siK'vivorship; ahd, in default of such issue, then 
over.” The son never had a child. A gift to an un¬ 
born child for life is good if it stops there (o) j butj if 
a remainder h added to his children or issue as pur¬ 
chasers, it is not good (ft), unless there be a^inittation 
of the time within which it is to take effect (c). There¬ 
fore the issue of the* son’s children could not take 
as purchasers. But, as the words of this deyise 
Are the same as those in the limitations to Mrs. 
Mogg*s children, ,I proceed to that part of the Will. 
In construing a Will, the particular intent is to be sa¬ 
crificed to the general intent (<f), if necessary. Now 
Mrs. Mogg's grandchildren (a4 the grandchildren of 
the son) being cmborn issue, could not take as pur- 
• chpsers; tfut they may take by transmission through 
theii»parents. This leads to the question whether the 
issue of the children, (upon the construction of the 


(«) Evans v. Jstlty, 2 
Black. 523, per TVitmoi, J. 
Jioutledge v. Dorrell, 2 Ves. 
jun. 357, per Lord Alvimky. 

(5) Hayr. Earl of Coventry^ 
3 Term Rep. 86t D. of Mark 
i>orough\ case, 5 B^o. P, C. 
£08. Vide 1 Bast 452, 453. 
’ (c) Hockley v. Maubey, 


1 jwo, 150, and see 

Roullcdge V. Dorrdl^ mhi am- 
fira (as to personalty.) 

(d) Robinson v« Robinspfi, 
;l«Burr. .38, and many,subse¬ 
quent cases. ^See Btdl, 
of Feara’s Cont^, Item,* p. 
203, n. 
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flef'ise tp tbem^) were intended to take estates tail, or 
fee. If the issue i^re ip take estates, tajl, 
firhieh I ceqMd for,) tbea^Pis well settled? that to 
cdeetuate tffi intention, the parents shall take; in 
tail/«()* . I contend also for cross remainders; and it ia 
very material for me to establish that, because it 
to establish "estates tail, the argument , being that the 
Testator intended to exhaust one family befoye he 
tcK>k in the other. This construction will be said to 
be opposed by the words “ without survivorship but 
those words go onl^ to prevent the consequence of a 
joint tenancy, and do not make against the implication 
of cross rfpiainders. * 


m 5 

Mo,(50 
e*. 

Moon* 


It will be argued, ,tben, on the othc» side, that the 
issue of the children were intended to take in fee; 
and, therefore, that their parents will take only for 
life. But many similar cases have oc^curr^d ; and they 
are uniform in giving an estate tail* to the parent, at 
least, where the words ‘‘ without survivorship” have 
in?t occurred. This clearly was intended as a gift to 
the children and their family. Th^ measure of*an 
estate tail, is to a nfan and the heirs of his body ; and, 
therefore, a gift to the family is satisfied by such a gift. 
For this construction I rely on X^tng v. Burchellih), 
Frank v. Stozin (c), Jldt d. Dodson v. Gress> (d)yDoc v. 
AppUn^e), De.nn v. Puckcy {f), Docx, Cooper 
and Put v. Jackson (fi)y in all of which devises to 


(n) Frank v. Stovin, ^ East (d) 3 Wils, 322, 

54g, and other cases cited' (e) 4 Term Rep. 32. 

tialow- « (/) 6 Term Rep, 299. 

(i) Ambler 378, and note, (g) 1 East 229. 

4 Term Rep. 296. (h) 2 Bro. C» C. 61. 

(c) 3 ^st 548. 
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persons for life, and after tlieir deaths, issi^lfttpr 

eMldren, Ibllo^ed- in Mie byv^ords of liinlta^ed 
Ibo fieira maleof tbe b^iiy', er the beirS^i^ral of s^h 
issue of ebUdren, have been held Jtp foi^r eagles 
jPU4 V* Jackion^ wm a very stronsf case. ^h^ ifteaiiKJti 
of the construction in all these cases, esj^blishln^ the 
doctrine which has been called the doctrine of Pres, 
is that the g^randchildren or issue raavy dertre some be¬ 
nefit hnderthe devise though not precisely thatiictended. 
It is true, the effect is in some measure to disappoint the 
Will, as it gives all the estate to ^ne person,, and en¬ 
ables him to bar the rest by recovery: yet the Court# 
have not regarded that. The cases nio^^early re¬ 
sembling the present are King v. Burcfiell(a), and 
Frank v. Sfoiui (h)^ the latter of which was brought 
before this Court to trv the former, and confirmed it. 


As to the croiis remainders, I rely on the cases of 
Watson V. Foxonic), Doe^v. Wehh{d)^ and (Screen v. 
Stephens (e). These caees establish the genera) prin¬ 
ciple that, where the estate is" to go over all at once, 



Ill considering the limitations to Mrs. Mogg'i child¬ 
ren, I have argued the eifect of the' gifts to the son’s 
children^ What I contend for is, the gift of the re¬ 
sidue of the hilth'ion estate to the Trustees for the 
life of the son, wifh remainder to the children of the 


(fl) Amhier 378. 
^6)3Ea^tS48. 

"(c) ■ 

(d)‘l Taimt 234. 

<e) 17 Fes. l«ai 6 A ’ 
if) Greens,Stephensgwi 


a little further' thin ttia' pre- 
tieeding oases, estahllshitigtiitf, 
where the dp^V(^«e is t^itnrm- 


cross reiiiainder& greto Iveiia* 
plied. 
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tejRaiits in ciC^nnnnn in tail nrith cross rt^niaiiiiler#; 
Rso^nil^ to the chitdren ^Mrs. Magg a« tekiants 
in ^feiwfinlon with cross r^aindcrs. The nunibor 
of the ehtldt^ii begotten or to be begotten,’* makes 
no dfHerence, because the estate may open to in 
aHer born cjnldren, even after a vesting of the estdte. 
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As to the other part of the X.ittleion estate*, it is 
given to the Testator’s widow for her bfe; atitf, after 
her decease, to the same uses as before declared con¬ 
cerning the rcsidejP of that property. The constrliC- 
tion, therefore, must be the same as if the devises 
already atated and commented on had been here 
repeated. 

• * 

The next branch of the case is upon the de\ i'jo of 
the Upper Mark estate; and this is open to exactly the 
same observation as the former, the only difference 
being that here there is no life cstath before the devise 
to Mrs. Afogg’s children. So that, even if tlie limita¬ 
tion to her children In the first branch of the case 
slionld be held to be void as too renitfte, yet the gift of 
them here is good. . • 


But, (adverting again to the devise of the XUtUion 
estate, with reference*to Ibis di+*tinction), even if the 
limitations to Mrs* Afogg’s children should be void as 
renuiinders for remoteness, yet tfiey may bo gc'od as 
Alternative limitations, the son imver having had any 
child. The same Hniitation may turn out good, in one 
e.v^t^ which would Ive bad in another. On this subject 
lb© cases are collected by Fearnc in his Contingent 
Remainders (a). But it is hardly necessary to argue 
this point, as it is now settled that an estate which 


(a) 514, Butler’s Edit. 
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must determine on a general failure of issue must, 
io •be*legal at all, be an estute tail. 

« 

The next branch is as to the Xjower Mark estate. 
Here the gift is to the Trustees and their heirs, to ap¬ 
ply the rents and profits to the maintenjjince of the 
child and children of Sarah 71/ogg, for his, her, and 
their Kfe and lives, and after the decease of such child 
or children, a detise to the lawful issue of such child 
and children, in the same words as in the former 
clauses. I contend, first, that thisr is a devise to the 
Trustees during the lives of the childien, and the 
life of the survivor. There is nothing to sever 
the tenancy between the children, or give any re¬ 
mainder over earlier * than the "death of all. But 
secondly, the next part of the construction of this 
devise is new, and verj difficult. The first gift is 
to the Trustees diiring the lives of the children; the 
second is to the‘grandchildren themselves. It has 
become a general rule, Chat equitable and legal in¬ 
terests cannot unite so as to be bVought within the rule 
in Sheilt/'^ case. *■ This is so settled, that 1 cannot op- 
‘pose it: and learne has involved the cases on that 
l^ule with cases of construction merely, which, perhaps, 
is not correct; for the rule in Shc/h/^ case was a rule 
of tenurg, not of construction (r/); and, indeed, it 
most commonly defeats the intention. Cases, there¬ 
fore, upon that lulc**, must be materially different from 
those which depend on tb« question of intention*. 
But what is there to prevent the Court from sav¬ 
ing here, that they will give effect to the intention ? 
It may be held that the gift to the issuer who could 
not take as purchasers, operated as an implied gift to 

the parents; in order that the issue might take by 

% 

(a) Per Lord Mamjicldy Evans v. Asilcy, I Black. ^^3. 
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ti-ai^mission : as if it had beejii a devisi^ to the 
tees during the lives ; 9 f the chUdreo, and the sui;yivor 
of them, with remainder to He children them^lves as 
tenmits in common in tail. The reverse of this has 
often been done, where there has been no gift to the 
issue ; but the descendants appeared to be inclu^i^ in 
the scope of the gift ; as, where the gift has been to 
and if he should die without issue, over (a). Ifere, t 
contend, the same intention is to be found as ir^U the 
former parts of the Will; and the question is a ques¬ 
tion of intention and construction only. 
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The next branch is as to the cppyholds and lease¬ 
holds, and it is a double gift, (the exception of those in 
Timsbur^ operating ,as one distinct gift). .As to the 
exceilted copyholds and leaseholds, the Testator directs 
them to be annexed to his freeholds in High Littleton, 
for and upon the same uses as are declared concerning 
the residue of that property; therefore, whatever is 
the construction of the gift of* the High Lillleion 
estate, it will govern the construction of this gift. This 
requires me again to advert to wliat l^have said on*the 
devise of the High Littleton estate. As to the lease- , 
holds, this must operate as a gift with*a double aspect; 
'oiz. to the son’s children, if he had any ; but, if he bad 
none, (which happened,) then to Mrs. A/ogg’s child¬ 
ren. The devises, therefore?, to Mrs. Mogg% children 
were good in the, evenf, which happened (6). 

* 

(«) JVifldcy, Leneis, 1 Atk. but as to personal estate, the 
43^. Evans v. Asiley, 1 construction may be adopted^ 
But, in,order to admit where the first devise is ex- 
of that construction, as to pressly for life. 
reed estate it seems the first (Jd Butl. Fearn 514, &c. 
demise nllhst be indefinite / 
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The n^t bmndi it ns to,^b# other i56p;rIibW8 
lea^hphls. The copyholds are||ither in fee> oi^ ffef 
lives. Copyholds cMr liMiiieholds & lives rosy «o^ he 
eohiiled; and as the entail i» them ^anot lead 40 a^ 
perpetiiily, thei^uestion as to the gifts over being too 
remote cannot arise. Here, too, die afgumeut will he 
the same as before; as John Hodges hnd mtf 

issue, ^the gift to Mrs. Mogg'^d children tvas capable of 
taking But the devise beings I give and be¬ 

queath iny copyholds and leaseholds so that (a) the 
issues and protiis may belong t^^’the children of S&rah 
Mogg, begotten and to be begotten,*’ for life; this in¬ 
volves the q^ji^stion as to the number of children to 
take. There is this diiFiciilly l^e as to the children 
born after the death of, tlie Testaipr. I must contend 
it is a gift of the leaseholds to (he children tlieniselVes, 
on account of (he gift to their issue. A gift of per¬ 
sonalty to yf ^^^aiid his issue, is a gift to A. But then 
the bequest to the Issue ojf an unborn child is void; 
and, therefore, must* be considered as no defe at all. 
Howe\’er, a gift of personalty to A. for life, and if lie 
dies without issue, then over, has been held to he a 
gift of the whole interest to A. (See Bidkrs 
Fmmc{h) ). So a gift to A\ for life expressly, re¬ 
mainder to the h^irs of his body, vests tlie whole term 
in him. Bififcrfeld v. BuiterfiM(c). And a late case 
argued V.y me in CUance\*y (_d ); gift to A. during hia 


(rt) Vide ante, page (?C5 ; 
that this-was not, in fact, the 
language of the Will, though 
so stated in the case. 

(&).48a, ^c. 

(c) 1 Ves. Ki3, 157, and 
see liaison v. Duden^ Amb. 


Al)8, 478, 

(d) Eiton V. Eason, Rolls, 
Aprils?, 1811, Sardfi Mar- 
wood, by her Will, gave 
veral annuities to her daugh¬ 
ters for their lives^ and gave 
ail her messaages, jnunds^ Ac, 
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jaiid if no heirs of his body, then oyer. This wis 
}»eW to vest the wh<||p interest in the i^sehol4s in 
him, because otherwtk; his family could not have the 
benefit of the whole; and this was cjonej though he 
might defeat his issue, and though they could not talte 
as purchasers. Here the issue cannot take aS pur¬ 
chasers ; ^tiw^efore, in order to effect the general plan 
and inteation of the Will, the children must take ab¬ 
solute interests in|hose leaseholds. > 


Moon 

V. 

Mooo* 


The next branch is, hs to the coal-mines under the 


and all her monies and per¬ 
sonal estate to Trustee^ .^^ir 
executors, administrators,'and 

I 

assigns, in tru^t for payment 

of her debts, annuities and 

legacies, and to keep' her 

leaseholds and copyholds for 

lives full ^t0ed* and in trust,; 

to apply the residue of Jhe 

rents,(after 0 ertain pui po.ses,) 

for her son J. 7". U. Mar- 

$ 

tsood, (who appears to have 
been of infirm oiiJid,) «luring 
liis life, and aflcrttards for 
the heirs of hts bodjij^ if «?*?/, 
and in default of suck issue, 
to Testatrix'^ grandson, 'fhe 
BMI was filed by the grand.* 
son to establish the limitation 
in the Will. The case way 

argued by Sir S* Jiontillfj, 

0 ^ 

Hart, Rpuj>cU, and, Pres- 
io?i, for the Plaintiff, and 
Richards Wingjkld, for 
Defendants, U was admitted 


on all l;and$'.iiiat the Will 
created an estate tail in the 
freeholds and co|tyholds of 
inheritance j but it was con¬ 
tended that the limitation 
over was not pppd as to the 
, pfM’sonaltv*. The cases of 
^ .Porth,r. Chapman, 1 P. Win. 
Cfj3. Doe T. PegdeTt, 2 T« 
R. 620. Kfught V. MUis, 
2 Bro. C. C. 570. Clare r, 
Clare, Ca)^ Temp. 'Tttlb. 21. 
Ouodrighfy, Dunham, DougU 
267. Richards v. jiber- 
gavetwif, 2 Vern. 324, fverO 
. cited. Ilis Honor decided 
that the^son took the absolute 
intefVest in the chattels; re¬ 
ferring to Crook V. De Vamks, 
f) Ves. 197, and Southby v* 
Stonehouse, 2 Vos. sen. CIO, 
See also Donny. Penney ante, 
p. ‘20. Jirouncker v. Dagot, 
ante, p. 271, 
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freehold estates. It is a devise of the fee, heeadse 
k i% an exception out of a in fee; what¬ 

ever construction be adopted as to the freehold Up¬ 
per Mark estate, the same must be adopted as to these 
coal-mines. 

The next branch is, as to the coal-mines under the 
other estates ; and, here, the construction, as to such 
parts «as are of inheritance, will be the same as the 
construction of the preceding gift of the copyholds; 
and as to so much as is leasehold, the construction will 
follow that of the Testator’s leaseholds. 

■ :>H 

The coal-mines in work, (or lyorking shares, as the 
Will calls them,) will.follow tlie^sanie distinctions. 

The residuary bequest is only important, so far as 

the Court n|ay tinnk that any part of the leaseholds is 

not disposed of; as if the children take for life, and 

their issue take nothing.^ The difficulty hei^ Will be, 

whether it applies to the unborn children, as it does 

not contain the .words “ to be begotten.” I contend, 

it extends*!© the after born children, by reason of the 

intention, appafent throughout the Will, to place the 

after born children in the same situation as (hose who 

were born. 

« 

For the Defendant-- 

The construction contended for by the Plaintiff’’s 
counsel cannot be adopted, unless the Court can make, 
and not merely construe a Will. The intention is to 
be collected from the words, and must be consistent 
with the rules of law. If the intent cannot prevail, it 
must jfkll to the ground. The Court cannot t^ubstitute 
other limitations in place of those which are contrary 
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to law. This is a general ruie and principle. Chap- 
man v. Brown (a)#, Ladmit the rule, that the particular 
intent is to give wajrlo the general intent; but^this is 
subject to another principle, that the limitations must be 
consistent with the rules of law. The estates are ex¬ 
pressly given to the children for life. The next object 
was that tUhir children should take the fee of the free¬ 
holds, and the absolute interest of the personalty. The 
personalty is givgp to them, their executors, admunstra- 
tors, &c. the freeholds to them and their heirs, which 
leaves no doubt of this'intention. But then it is argued 
that, because the limitations to the children of the un¬ 
born children cannot otherwise take eflT^, the doctrine 
of Cy pres is to be applied. Most*of the cases on that 
doctrine arose upon powers. In all of them estates tail 
were intended for the issue; and there is no one of 
them in which a fee was intended for the issue. In 
Brudendl v. Elwes (&), it has been laid dpwn that this 
doctrine is not to b(|j carried farther. In Pitt and 
Jacksj0 ^)} the limitation to the unborn issue was of 
an estate tail. For fhis re&son, the counsel for the 
Plaintiffs has laboured to prove that the gift to> the 
issue in this case was in tail only, aiid th|t the words 
“ heirs and assigns” were to be cut down to heirs* 
of the body.” And for this purpose he insisted on the 
words in default of*such issue;” but those words 
mean, “ in case there shall be no such issuefor 
which I shall presently cite authonties. 

King V. Burc.hell is said by Fearne to be a strong 
case ; and the proviso was a main ingredient. In that 
case, the issue were intended to take in succession. 
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(«) 3 Bro. P. C. 273. 1 East 351. 

(6) 7 iJ^es. jun. 290, and (c) 2 Bro. C. C. 51, 

*V©L. I. S Y 
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Here iliey are to take altof'etber as tenants in comm6n 

without survivorship (o). 

. < 

The Testator declares there shdll be tio survivor¬ 
ship. Yet the Piaiutiffs contend for cross renialndiers. 


As to the personalty, the children of this children can¬ 
not, upon their own construction^ take any thing. 

Thej^ are further embarrassed as to the Lower 
Mark estate, by the gift to the^* Trustees during the 
lives of the children. As to that devise there is no 
case to give JBfian estate tail, merely because there is 
a gift over in default of his issue, without any preced¬ 
ing gift to jp. hiinself; and here hb'estate is given to 
the children, of which this Court cUn “take notice. It 
is sufticieiit to say that, in all cases, where the words 
“ in default of issue” have been held to give estates 
tail, the par^Hof s'jch issue has taken some preceding 
estate expressed or'implie^^; 

1 will now state my coustructidh. 

» 

1. As to the Littleton house^ and the property devised 
with it; the widow takes for life; and it is not material 
whether she takes a legal or an equitable estate. 

2. As to the rest of the IJttlelon estate, the Trustees 


(a) The proviso in that case 
does, ill fact, seem greatly to 
diminish its authority ; as the 
intended restriction on the 
devisees from disposing of the 
estate implied an intention to 
give them at least estates tail. 


Perhaps tins has not been snf-; 
liciently'adverted to by the 
writers who have discussed 
that case. 

(A) 1 JBl. 501; Gardnef 
v Sheldon, Vaugh. 259* 
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take during the life son: and the first part is 

given in the same Wl||\fter the widow’s death. *Next 
there is a clear contingent remainder to the son’s child¬ 
ren, followed by the limitations in tjue««tion to the 
children of his daughter, Sarah il/ogg. The intention 
whs, that t|j [0 children of the son and of the daughter 
should take life estates with remainder in fee to their 
children, or an alternate fee to others, accorduig to 
Ltoddiftgion v. (a), Daev. Holmes (h), Goodrighf 

V. Dunham (r), Doc v, Ptrr^nid), (all cited in Butl. 
Fearu 373,) Srwa,»d v. frUhclc (e), JRex v. Marquis 
of Stajford if), Doc v. Dyne (g). 

These cases shew that the children would take for 
life, with reniaindeif to their children in lee, if they 
should have any ; if none, then to other persons in fee. 

The words are, in default of sifch issueand as 
to the of the v»ord in .this place, 1 refer to 
the cases ol“ Huy v. Earl of Oovrnfry (h)t and Doe v. 
Pcrri/iiM). In the l^rmer case, the Court leanl^ to 
give thenaughters an estate if it CQufd havj^ done so ■* 
but, as it could not be done without rejecting the wotd 
“ such,” the construction failed. The word “ heirs” 
may certainly he restrained in some cases to mean 
‘Mieirs of the body,” as wht’re the devise over is to 
o'ne who would be collateral heir to the first taker. 
There is, in this respect, a diflerenco between “ heirs” 
and issue j” and here the Ivord used is issue,” 


(«) 3 Lev. 4Jl. 1 Jjord 
2*21, 5. C. 1 Salk. 
203, S. C, 

(b) 3 Wil«. 237. 

(^2 Bluck. 777. 

Doagl. S. C. 


(d) 3 Term Rep. 484. 

(e) 5 Kabt 19S. 

(/) 7 Ib. 521. 

{») 1 Term Rep. 293 
{h) 3 Ib. 86. 

(0 3 lb. 484. 


2Y9 
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t ,V 

“ Isiue’’ is a word either of purchase or of limitation, 
and m'hy be construed either way liccording to the in¬ 
tention. In the present Will, the Testator us^ the 
words in dei^ult of such as to the personalty, 

as well as the real estate. And, with reference to the 
former, it is clear it can only refer to children of tHe 
children. Upon these grounds I contend, that the 
words in default of such issue” can not be held to 
cut dowVi the estate limited to the grandchildren of the 
son to any thing less than a fee-simple. 

Now, if the gift to the son’s family was a gift to the 
children for life, remainder to their children in fee, 
this last limitation, being to the cllildren of unborn 
children, was too remote, and therefore void. Audi 
then all the limitations after it were also void, Proctor 
V. Bishop of Bath and Wells (a), Robinson v. //ard- 
castle(b), Cambridge v. Rous{c). 

i> 

\ 

» ii;'' ' 

But admitting that the subsequent limitaitibhs may 
take effect, yet how can all the nine children of Sarah 
Mogg take und^r such of the devises to thei^as may 
* operate as remainders ? Some of them were not in esse 
when the particular estates determined (rf). Founof 
the children wei-e born after the" son’s death; and, 
therefore, cannot take any^ shares in the residue of the 
Littleton property, which is a remainder expectant, at 
least, on his death. * All were born before the widow’s 
death, and might take under ^ihe remainder in her part 
of the estate. But T contend, they only take life estates; 
and the limitation to their children is too remote, at 

(a) 2 Hen. Black. S58. (c) 8 Ves. jun. 12. 

(Jf) 2 Term Hep. 253, ac- {d) Reeve v. Long, 1 Salk, 

carding to the opinion of two 277. • 

Judges. 
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I 

leftst, as to all the chiHrIn born after the death of the 
Testator. 

• As to the Upper Marie estate.—^Notwithstanding the 
Words to be bego|ten/’ this devise can only apply to 
the children who were born before the Testator’s 
death. Those words are satisfied by letting in the 
children horn after the date of the Will, before the 
death of the Testator. Bateman v. Roach (a): There 
is no question of remoteness here ; but it is dn imme¬ 
diate devise, to take effect on the Testator’s death. It 
must, therefore, vest in those children who were then 
in esse, Devise per verba de preesenti j persons not 
capable at the time cannot take.”* Fearn 5S2 1 “ De¬ 
vise to children/ confined to those born at the death 
of Testator, at mbst.” Shep. Tonehst. 436. -There 
are many cases to this effect on personalty, in Chancery; 
viz. Fforthei/ v. Straf7ge (b), Heath v. Heath {e)^ Isaac 
V. Isaac (d), Roberts v. Higmofe (e), Singleton v. 
SingUi^ if^ A^ton-^ r. A^ton (g), Ellison v. 
Airegi ^; in all of which^ devises or bequests to the 
children of a given party have been confined to child¬ 
ren living at the time the gift becanffe vested in posses¬ 
sion. Baldwin v. Karver (i) is another, and very, ma¬ 
terial authority. There, all the twenty-one grand¬ 
children were held to take, because they were all in 
esse at the death of tlie tenant for life; from* which it is 
to be inferred that, if they had not all been then alive, 
all could not have taken, whicif is a very important 
’ authority as to the residue of the Littleton estate. 


(а) 9 Mod. 104. 

(б) 1 P. Wm. 341. 

(c) 2 Atk. 121. 

(d) Amb. 348. 

(e) 4 Bro. C. C. in not. 


(/) 4 Bro. C. C. 541. 
(g-) lb. 541. 

(A) 1 Ves. 111. 

(») Cowp. 309. 


Moon 

». 

Mogg. 
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Mode. 


There is no case that an ei^ate once vested in pos¬ 
session can be afterwairds devested* and Opened to let 
in an after born child, where the vesting i^^ by pur¬ 
chase 5 though it is otherwise in cases of derfceiit; as 
on the birth of a posthumous son ^fter the descent to 
n daughter, or the birth of a second daughter after a 
descent to the eldest. Co. Citt. 9. a. Bro. Abr. 
Done et Reniaimler^ pi. 21. Year Book, l^on. VII. 
fo. 27. pi. 11. Iheve y. 1 Salk. 227. Sp long, 

indeed, es the estate reniuins an estate in /uturoj it 
may open, even where it vested by purchase. Doe v. 
Martin (a), Doe v. Perrj/n ib). Buj|: not after it has 
taken effect, or become vested in possession. IJpon 
these authorities, 1 contend clearly that only the four 
children born at the Testator’s death j^uld take under 
the devise of the 1‘ppcr Mark estate; and that only 
those who came in esse before the death of John 
flodp^es could take under the devise of the residue of 
the IMthton estate.^ The death of.the Testator in the 
one case, and the death John IJod^es^ the tenant for 
life, in the other, were the p’mes at which those devises 
respectively vested in possession*; after which there 
could*, as 1 have shewn, be no opening or devesting of 

the estate, ^ut if the after born children could be 

« 

let ill, still they could only take estates for life ; and 
then, the remainder to their issue being void for re¬ 
moteness, their shares must g-o bn their deaths to the 
heirs at law, or (as I contend,) to the issue of the 
other children per capita. In tha*t view, the gift to the 
issue bf the children is an indopeudent gift by way of ' 
remainder to a class of persons; and it is well settled 
that a reniainder so limited will vest in those who are 
capable at the time it falls into possei^sion (g). I con- ^ 


(rt) 4 Term Ren. 39. Touchst. 439. liaidvsm v. 

(6) 3 Term Rep. 484. Karver^ Cowp. S09. 

(r) Co. Litt. 9, a. Sheph. 
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* • . ' . ' 
tend, therefore, that this remainder to the issue of the 

children of Mrs. Mogg must fall into possession .on 

ihe death,^ at farthest, of the last surviving; child, and 

that it must then vest in the issue of the four children 

b'>^rn in the lifetime of the Testator, or such of them 

as may ha'^ issue, as a remainder in fee, and that they 

will take joer capita ; according; to the case of Stephens 

V. Hyde («). 

fj. As to tlie Ijower Mark estate.—The devise is to 
the Trustees only juring the lives of the children, and 
at most tlie life of the survivor. SihcsUr v. fVil^ 
sott(h)^ Shapiand v. Smith (c)^ Doe v. Simpson (d)^ 
and many other cises, shew that the Trustees, under a 
devise like the present, take only such estate as is 
commensurate with the trust. 

It is not material to the present ^argument whether 
they tak^ during the life of the surviving cliild or not: 
because,{in either way, tlie children take only equitable 
estates, which cannot"hnite with the legal remainder 
to their issue, the construction of whiph I have already 
argued in the lasf branch of the case. To get rid^ ofi 
this difficulty, the Plaintiff’s counsePwishes the (’ourt 
to interpose a remainder to the children, which might 
be enlarged into an estate tail by force of the subse¬ 
quent words. There is no ‘authority for that; for im¬ 
plication cannot be aflmitlcd, exatqit where there is a 
ehasm to fill up, and theire is none in this instance. 

As to the copyholds in fee and for livea, and the 
leaseholds for lives, and the mines under the free- 


1079 

Mooo 

Moog< 


(fl) Cas. Temp. Talb. 27. 
Jfi) 2 ■Jerm Rep. 44 i. 


(c) 1 Bro. C. C. 75. 

(d) 5 East 162, 
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Kolds, fbe construct^ mult be the same as with re- 
spect^to tbe freeholds. 

4 » 

As to the chattels : there is no doubt the intent was 
to give to the children for life only, and then to their 
children absolutely. It is settled that the doctrine of 
Cl/ pres is not to be applied to personalty.' Routledge 
V. Dorrell(a), Somcrcillr v. JLethbridge (6). It is im¬ 
possibly, therefore, to enlarge the gift to the children 
on account of the gilt to their issue; and the principle 
is a very sound one f because, giving the absolute in¬ 
terest to the parent in a chattel is Siot doing any thing 
for the issue, although giving them estates tail in a 
freehold property is giving them an estate under which 
the issue may take. Then how can the children take 
more than is expressly Jltren to them ? The whole in¬ 
terest is expressly given away; and, therefore, there is 
no ground for any implication, which, as I have already 
said, is only admitted to fill up a chasm. Therefore, 
the cases of Watson 'v. Boden (c), and Piit v. Jack'- 
son (d), do not apply. The casas in equity clearly ap¬ 
ply to this part of the case ; and upon their authority it 
must be decided that only the four children, who were 
living at the Testator’s death, could take the lease¬ 
holds and chattels (e). 

There being no lapse, it is unnecessary to consider 
the residuary clause^ The general view of the case 
1 contend for is this;—The intention is to be effected, 
but must be collected from the words of the will. If 
they are plain, the rules of law must apply, and void 

(d) 2 Bro. C.' C. 51. 

(c) Ellison V. Aire^y Heath 
▼. Heatkf See, cited before. 


(d) 2 Ves. jun. 357. 
(6) 6 Term Rep. 213. 
(c) Amb. 398. 478. 
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limrtatioDB must fiiil. ThetFestator has used technical 
words, and shewn he understood them; as, using heirs 
for real esljite, executors for personalty* The rule for 
sacrifieing the particular to the general intent, is not to 
be extended further than the eases have already gone; 
and no comes up to the present. The^ Flaintiff's 
constructi^. cannot prevail without raising cross re¬ 
mainders ; and that is not only going beyond the cases, 
but directly in opposition to the words without sur* 
vivorship.” The Cy pres cases cannot apply without 
bolding that the Testator intended an estate tail for 
the issue of the children; and that construction can¬ 
not be adopted, without rejecting the word ** such” in 
the clause “ for default of such issue,*** that word clearly 
proving that the Testator did not intend a general and 
indefinite failure of issue, but lply of such issue as be¬ 
fore mentioned, viz. the immediate issue of his grand¬ 
children. At any rate, it is clear, the construction 
contended for by the Plaintiff’s couftsel cannot apply 
to all the devises. 1. Not to the, first, because there 
the devise is a remaini^r whi&h must go to those who 
were in esse at the time it fell into possession. 2. Not 
as to the Lower Mfirk estate, because therp it is the 
gifi: of an equitable estate for life avith a legal re¬ 
mainder. 3. Not to the leaseholds and chattels, be¬ 
cause it would defeat % intention. 
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Reply. 

1 shall divide the subjeci; into four heads- 


1. The general rules of law applicable to the case; 

# 

2. The general intention and plan of the Will; 

3. The decided cases; 
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4. The conBeque;^ee!3 btM. reault, as applied to this 

case. 

■ ♦ '' 

As to the rules of laxy which are applicable xve do 
not differ, but as to the application of them. 

With respect to the general intention'^ it is im¬ 
possible not to see that the Testator’s plan was to pro¬ 
vide tor his children, and all their issue. The words 
with reference to the children of his son and his daugh-* 
ter are the same ; and Ihe words “ children to be be¬ 
gotten” must be sacrificed, (at Ifeast in part,) if only 
the four children born in his lifetime are to take. 


Oales V. Jackson iq) is an additional authority to 
shew' that the after children may take by law'. 

The passages quoted by the Defendant’s counsel from 
Cb. Litt. and from Brooke and the Year Book, relate 
to estates createq by lAxery; and, in a conveyance 
operating in that way, it is well knoxvn that no one 
could lake who was not in esse a4 the time of the livery. 
Bii<! this is one of the remarkable points of distinction 
between conveyances at common law, and conveyances 
operating by way of use, and Wills. I'hosc authori¬ 
ties, therefore, are not applicable to our case; which 
is like the common case of a dpvise to children in tail, 
and a reicovery by one before another comes in esse. 
There he acquires the xvhole fee by the recovery, btit 
the estate afterwards opens to let in any other child 
who may be born. 


The general intentiisn is to provide for all the family. 
The devises arc clearly expressed to that Effect. There 
are the children and the issue of the children men- 


(a) 3 Stran. 1172. 
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lioneB; aRj^ it is clear th^ Testator Used the latter 
word as descriptive of the descendSiits of the former j: Mooc. 

and the word heirs,’’ which he has added, serves dnly ' 
to give the devise the character of an inheritance. 

These expressions together cannot be satisfied other¬ 
wise th^ by giving the children estates tail. Then, 
as to impTyfii|g cross remainders, I contend that the 
words “ without survivorship,” are no more than 
synonymous with “ not as joint tenants.” They would 
not exclude cross remainders. So far from it,^siir- 
viyprship, which is a quality of joint tenancy, is not 
compatible with cross remainders, which are a quality 
of tenancy in common. But it is not necessary to 
enter further into this question; for*I do not rely on 
the clause of gift for creating cross remainders ; but 
on the gift over bein|; of all estate, and on the 
general plan of the Will. On this subject I can 
only repeat the authorities urged in my former argu¬ 
ment, 

It has been endeavoured to .dispose of this case 
distinguishing it from those upon the Cy pres doctrinp. 

But it does not turn upon that doctrine^alone; for, in¬ 
dependent of that, the case may be oecided on those- 
authorities which profess to establish the general in¬ 
tention of the Testator. I contend, these authorities 
are clearly sufficient to entitle all the children take. 

The Deiendant’s argument admits this, as far as life 
estates in the Upper Mark estate; btit it is impossible 
to make any distinction between the general intention, 
as expressed in that clause, and as it is shewn in the 
other devises. If I am right in contending that such 
is tfce intention, the case of Oates v. Jackson is a suf¬ 
ficient authority that it may prevail consistently with 
rules of law. 
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J.-^That waa^ the case of a remuin^r he- 
fbre it vested in possession;—have you any case of 
‘opening an estate in possession to let in after born 
children ? 


Reply .—In ilf«Wo«’s case («), where there was a 
limitation of an use to an unmarried xf 'ah* and such 

it ^ 

wife as he should marry, it was held that the estate 
should open and let her in (b). He then repeated 
the ^ses in favour of an estate tail, and obs<^yed 
on those cited on the other side against that^an- 
struction. ' 


On Goodtitie v, Dunham being cited, 

Bayley^ J. observed, there, ‘the ultimate limitation 
was to the collateral heir, and yet the preceding limita* 
lion was held not to be an estate tail. 

I 

f 

Reply .—That circumstance is only material, as it is 
an evidence of intention. a devise to a denizen, 
or a bastard, and his heirs, and if he die without heirs, 
over, is clearly an estate tail; bega^use it can only mean 
such heirs as he may have, loiz. heirs of his body. Here, 
all the persons to take estates in remainder are per- 


(fl) Dyer 274, b, pi. 42 j^ 
(6) See also Brunt's case, 
Dyer 340, a. which was a 
limitation in use to D., the 
wife of the Feoffor for life ; 
and if the Feoffor should sur¬ 
vive her, then to the use of 
him, and of such person as he 
should afterwards marry; and 


the Court were divided inppi. 
xrion, whether the second wife 
could take. There, it will be 
observed, the remainder fell 
into possession before the 
second wife was ascertained. 
Consequently, it was Very 
similar to the principal case 
as to the LUtleton 
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sons ini the line of succession, which must cut down 
the gifts to estates tail. 

J.—Upon your construction, could the 
soft of a son, who died before the Testator, hare taken ? 

jReplj /,—Certainly not j but that is the consequence 
of a rule of law, and argues nothing as to the inten* 
tion. The principle of my construction is to^ bring 
ewy body within the scopS and operation of the Will, 
arid to keep the estate in the line intended. 


es5 
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The cases in Chancery of Ellison v. Airej/ («), 
Heath v. Heath (/;), and others quoted by the De¬ 
fendant’s counsel, proceed on an equitable ground ap¬ 
plicable to legacies of money only, and which applies 
equally where legacies are to be divided between child¬ 
ren at twenty-one, and the eldest altains twe»ty-one, 
and others are born afterwards (c). • If it were other¬ 
wise, the legacies could never belaid. But here it is 
impossible not to let iiiPtlie after born children without 
doing violence to the Will by strikiqjjj; out the woVds 
to be begotten.” 


If the word “ issue” is to be held a word of pur¬ 
chase, then the momeilt a child of the son was born, 
there was to be an end of Ihe gifts to Mrs. Mogg\ 
family; and Mrs. M<^g and her* sister might have 
taken as heirs to such child, to the disappointment 
of the Testator’s arrangement. So, if the son had 
two sons by different wives, one must have been 
excluded. 


{«) 1 Ves. 111. JoAfif 10 Vcs. 1525 see 

2 Atk. 121. 11 Ves. 238 ; 15 Ves. 122. 

(c) WhUhr^ad v. Ld. St. 
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As to the ergURient that*the estate tail defeat 

the tiitehtlon, hecahse it would feare it in the power 
of the child to defeat his issue, I answdr that the 
power of barring estates tail'is a consequence of law, 
and has always been disregarded id questions^of in¬ 
tention. 

Unless the words “ without survit^orship’* exc|pde 
cross r,f?mainders, there is clearly enough to raise the 
Stephens v. Stephens (a). The doctrine of inipljl 
cross remainders has been contiiiupliy advancing. 

As to the Lovarr Mark estate, the Trustees fake 
during the lives of the children, and the survivor. 
There is no instance of cutting down an estate to 
Trustees by portionae The intention is the same here 
as in all the other devises. Therefore, if any differ¬ 
ence is to be ma^e, it must arise out of rules of law. 
The objection, in this part of the case, to an estate 
tail, is that the estates of the children and their issue 

' V _ 

cannot unite, being of different qualities. That may 
be iery right uppn the rule in ShelJys case ; but that 
rule cannot apply*^^to a case of construction turning 
merely upon the 'intention. To effectuate the inten¬ 
tion, an implication may be and unless some 

estate is implied here, a large portion of the issue can¬ 
not take* at all, which U^ould defeat the intention. 
Cases for raising estates by implication are niimer^ijlli^; 
for instance, P^lms v. MitfondSouthcote v. Slow’^ 
HI (r), on covenants to stand seised to uses: WiUis v. 
Palmer (</). The principle is, if I give an estate to a 
stranger after failure of issue of my eldesj^son, that i^ 

(«) 37 VcR. jan. (d) 5 Burr. 2615. 2 Blaqk* 

(6) 1 Ventr. 372. 687. S. C. 

(c) 2 Mod. 207. 
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* 

a gift to the eldest son in tail. In Hoe v* Somerset {a), 
an estate for life was implied in leaseholds. So, in jPee. 
V. J/oskins (i&), it was held that an estate might arise 
by implication from mere circumstances, without any 
. Jianardine (c) is another instance of 
plied without any gift. 



As to all the copyhold^s and leaseholds for lives, ithe 
question is? conceded to us. , 


,, V 


to the leaseholds for years, the pres doctrine 
certainly cannot strictly apply; bat, 


1. The leaseholds in Littleton^ being given by re¬ 
ference only, must foljiow the devise of the freeholds 
there. ^ 
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2. As to the others, the words use^ are the same, 

and, the maxim ** Noscitur a sociis” applies. 

0 

The addition of the vrt>rd “ Executors” in the be¬ 
quest of the leaseholds to the issue, means no more 
than that it is a gift out and out. It is nni^rely synonymous, 
with “ representatives,” 



(fl) Ib. 2G08. 2 (6) 9 E:ist 306. 

690, (a) Moor 127, 
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The Court, huttng taken time to consider, returned 
tjie following certificate : ' 


Answer to the firsts second^ and third Queries* . 

_ ^ fcv/ * 

We have heard counsel ujpon this cascyii^'d have con¬ 
sidered it, and are of opinion that all the nine children 
of Sarah -d/ogg* took estates in tail general, as tenfliai^ in 
common, with cross remainders ; Jirstf In tliat pajp||)f 
the High lAHleton estate which was devised t(^^fe 
Testator’s widow for life; Accohdlj^, In the Upper 
Mark Estate; and, thirdly^ I n those copyholds and 
coal-mines of which the Testator was seized in fee; 
and that those same persons took the absolute interest 
in the copyholds aj|^ leaseholds the Testator had for 
lives (a) or years, and in the cotl-mines he had for 
years, with the exception only of that copyhold or 
leasehold which ^as to be annexed to the residue of 
the High Littleton ©state. And, as to such residue of 
the High lAtilcion estate, anci the copyhold or lease¬ 
hold to be annexed thereto, we are of opinion, that 
the four Qhihlreh'^f Sarah Moggf born in the Testa¬ 
tor’s lifetime, Jacob Mogg, who was born before 
John Hodges died, and Charles Mogg who was then 
en ventre sa mere, take estates' in tail general, with 
cross relnainders in suck residue of the High Little-- 
ton estate, and also in such ct»pyhold (if a fee-si{n|)le, 
and int^tilable), and that, if such copyhold or leasehedd 
were for lives (a) or years, those six persons took the 
absolute interest therein. 


(a) It will be afterwards for lives as capable of estates 
sfen that this turned out to in the nature of estates tail 
have been a mistake, and the and remainders. 

Decree treats the leaseholds 
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# 

% 

Answer to the fourth Query» 


W'e are of opinion, that the issue of such of Mrs, 
cfifildren as were born prior to the Tostator^s 
dec&hsi^ take an interest in tbe Lower Mark estate as 
tenants ut'C'^mon in fee-simple, expectant upon the 
determination of the estate limited therein to Siade 
r, and Lohn Hooper^ as Trusteefs; but that none 
ie issue of such of Mrs. Mog^^% children as were 
after the Testator’s death take any interest in the 
Lower Mark estate^ and that none of tlie {grandchild¬ 
ren take any interest, except as issue in tail, in any of 
the other property. * 
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Answer to the fifth Query, 

We are of opinion that the shares of Martha Llodges 
Mogg and Thomas Mogg in all the fe§-simple property, 
except the Lower Mark estate, vested, upon their 
deaths, in tall general, with cyoss* remainders, in such 
of the children of Sarafl Mogg respectively as, accord¬ 
ing to our answer to the first three qi^ies, took estates 
tail in that property, and in the'*^wo daughters of • 
Jlichard Mogg who died Before Martha /dodges or 
Thomas ; and that the;|^ares of the said Martha /lodges 
Jl^fogg and Thomas Mog"^, in the copyholds, leaseholds, 
and coal-mines, the Testatorliad for lites(a) or years 
passed' to the personal represen'atives of tlie said 
Mart/rn //odges Mogg anil Thomas Mogg, 


In consequence of this certificate, the original Bill 
w^s amende^ by striking out Robert Moggy as a co- 
plaintiSr, and making him a Defendant; and (several 
births and deaths having in|crvened), k Bill 
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Revivor and Sapplenient was filed, which stated the 
certificate^ and urged that, by the effect of the certi¬ 
ficate, the Court of King's Bench was of opinion that, 
as to such parts of the Testator’s estates Lit¬ 

tleton as were devised to the Testator’s wife for^fear 
life, (consisting of the mansion-house, and cer|p^^iands, 
hereditaments, and premiiii^^) the nin^'^iildren of 
Sarah Mogg were equally entitled to the same in |||itl, 
and thsit, with reaii{>ect to the residue of the 
High Littleton^ devised during the life of the 
tor’s son to Trustees upon certain trusts, the same be¬ 
longed to the five children only of Sarah Hogg, (in¬ 
cluding the Plainliftj Jacob 3Iogg,) who were born in 
the lifetime of the Testator’s son, Johti Hodges, and 
the Plaintiff, Charles Mogg, whq was then en ventre sa 
mere, (but excluding the Defendant, Robert Mogg,) 
in tail general, with cross remainders ; and that, with 
respect to the freehold estate of the Testator not within 
the parish of Ilrgh LHlhUm («), all the nine children 
of Sarah Mogg took equitable estates for life, to each 
of them one undivided ninth |»art, with remainder to 
the issue collei^ivelj of the four eldest of such child¬ 
ren, whidh four radest only were' born in the lifetime 
of the Testator; that the freehold collieries whereso¬ 
ever situate belonged to the. pine children of Sarah 
Mogg e^qiially in tail ; that tht copyholds of inheritance 
in Timsburty belonged tdthe six childrej» only of 
Mogg who were kving,or en fenlre sa mereni tlie^time 
of the death of John Hodges, the Testator’s soQ,<>ifi 
tail ; and that the copyholds for life in that parish, 
and the leaseholds in the same parish, whether for lives 
or years, belonged to the same six children absolutely, 

<J^«) It will be observed, answers of the Court of K. 
that this construction results B. as to the Upper vMii I^ozoet 
from combining together the Mark estates. 
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exclusive of the collieries, whatever tenure they might 
be of 5 that all copyholds of inheritance in any other 
placiBS beloliged to the nine children of Sarah Mogg 
equally /« ietiliof), and copyholds not of inheritance in 
th^^Hbi^ children absolutely ; and the collieries where¬ 
soever and of what tenure soever, (nOt being 

freehold,) banged to tl|^ nine children of Sarah 
equally and absolutely: that the ahares of 
Hodges Barter^ and Thojf^ JSJogg deaeased, 
hui^^e the property of such parties, and for such 
estates as follows, (^hat is to say,) witB^’iegard to the 
estates in High lAllleion devised to the Testator’s 
widow for life, that the same belonged to the six sur¬ 
viving children of Sarah J\1ogg deceased, and to Sarah 
J^fogg and 3/arlha Ji/ogg^ the* children of Jiiehard 
J^fogg, in seven parjLs or shares, (the said Sarah ^/ogg 
and Martha Mogg taking one of such seven shares) ; 
and, with respect to the estates in H^h lAltlcton, de¬ 
vised to the Trustees during the life*of the said John 
Hodges, to George JSfogg, Jqcoh Mogg, and Charles 
Mogg, respectively, an^to the said Sarah and Martha, 
the children of Jiichard Mogg deceasjid, in tour equal 
parts or shares, (the‘said Sarah arvM^lartha faking one 
of such four shares between them ;) and, as to the free¬ 
hold estate not in the, parish of TAttlelon, that 

the same belonged to th^ children of Richard and Geo. 
Mogg^ respectively, accordihg to their numbers, as 
pdrcliasers in fee-simple. And, as to the freehold col¬ 
lieries and copyhold estates of inlieritaiicc not in 7'hns- 
burj/, to the six surviving children of Sarah Mogg, 
and to Sarah and Martha, the children of Richard 
^^gg, (such Ipst mentioned children taking one-seventh 

(a) Vide postea as to this, heiag conformable to that of 
the devise 8f the copyholds, the Lover Mark estate, 
according to the real Will, 

2 Z 9 
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part between theni); as to the copyhold estates of in* 
hcMTitance in Timsburt/ to George Mogg^ and tl^e c][iUdf 
ren of Richatd Mogg^ (such children taking bno^fbartlk 
part); and as to the copyhold estates for - lives, to.tho 
customary heirs of Martha Hodges ^^erand 
Mogg / and the chattel leases to their^pemja^frepre- 
sentatives absolutely; and Bill pra^^ that the 
certifkalOi of the Court of King’s Bench might/Jie 
confirnved, and Ihc rights and interests of the 
declared accprditigly. 

' '.i-' \ 

t ' 

-Robert Moggy by his answer stated, that he \ya8 ad¬ 
vised that, accorck'ng to the true construction of the 
certificate, and of the Will, all the nine children of 
Sarah 3iogg took equitable estates tail, with cross re¬ 
mainders in the Testator’s freehold estates not in the 
parish of High lAltkton; and that the true construction 
of the rertificatfi was not as in the Supplemental 
Bill stated, inashiiich as the Court of King’s Bench 
gave no opinion that th^ said nine children were enti¬ 
tled to equitable estates for their lives only. He sub¬ 
mitted that lie, twether with the other children of Sarah 
Moggy born after^ic deatli of the ’'festator’s son, John 
HodgfSy were, by the eficct of the certificate, excluded 
from any share of the estates \n High Litlkton, so de¬ 
vised to^Trustees during tlie Kfe of the Testator’s son, 
John Hodges ; and that,‘if such were the coiistr4ic|ion 
of, or necessary ftiference from, the certificat^^l'llte 
same was in that particular' erroneous; for, the I>e* 
fendant was advised, that he w'ould in that case be ex¬ 
cluded from any share of the last mentioned portion of 
the freehold estates of the Testator in Ifyh 
ivhereas he submitted that he was entitled to an estate 
in fee-simple, or fee-tail, in one-ninth part of the same, 
and also to a share of and in the parts or sKhreis of the 
same, late belonging to Martha Hodges Barter and 
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Thomas M^ogg deceet^s^d, by the effect or the cross ro- 
mjEdfidct*s contained by implication in the Will of the 
Testator, ^George Hodges : and he also submitted such 
^certificate wms erroneous, inasmuch as the Court of 
Bench were thereby of opinion that the shares 
©f the%t .’«ral children ;-entitled to such of the Testaj- 
tor’s estates as were copyholds and leaseholds for lives 
in such children for absolute^ intet*ests'; and 
shares late of the said Martha Ilodgesf llarter 
and Thomas Mogg deceased, of and in copyholds 
and leaseholds for .lives, were respectively vested in 
their personal representatives, whereas lie submitted 
that such copyholds and leaseholds *for lives, being; by 
law capable of limitations in the nature of estates tail, 
and remainders over, the estat'es and interests of the 
several children in whom the same became vested by 
the Will were interests in the luiture of estates tail, 
and that tlie shares of JMartha Jltdgcs Harter and 
Thomas Mogg respectively did, on their respective 
deaths without issue, go, in th« manner of a remainder, 
to the several other ctiildren entitled to the origyml 
slrares thereof, and to Sarah and 3)itrtha, as issue of 
the body of their late father, Richard deceased. * 

And he insisted on a right to a share in the last men¬ 
tioned portion of the freehold estates in High Titlltlon^ 
in opposition to the Pfaintiffs and the other.' parties, 
whP Jby Ihe effect of the certificate were alone con- 
as entitled thereto, and alsS a part of (he last 
mehtioned shares in the iit»pyholds and leaseholds for 
lives, in opposition to the peisonal representatives of 
tfce said Martha Hodges Barter and T?wmas Moggy 
refpectively. «And ho submitted that, according to the 
true construction of the W^ill, and by the effect of the 
subsequent assurances in the pleadings mentioned, he 
was at law* (or at least in equity,) entitled to an estate 
ki fee-simple^ or fee-tail, in one-ninth part of all the 
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freehold estates of the Testator, as well in the parish 
0 ^'High Ultleton,, as in the parishes of E&st 

Brent, South Brent, and other parishes in the county 
of Somerset, without any exception, and in all the free¬ 
hold collieries, and also to an equal paf^t or slial^^ 
his surviving brothers and sisters, and with,„^wt^i and 
Martha, (the heirs of the body of his brot^r, Hirhard 
deceased,) in the twO-ninlh parts or sharea^pf 
the said»freehold estates and collieries which origirtfi^ly 
vested in the said' Martha Jtodges Bartt r and Thomas 
J/ogg*, respectively, and that he wps entitled in equity 
to the like parts or shares in the copyholds and lease¬ 
holds for lives, and«to an absolute interest in one-ninth 
part of the leaseholds for years, or estates of the nature 
of chattel interests : that the loffal estate in feo-sim- 

o 

pie, and aijsolnte interest, in all the Testator’s estates 
frt?ehold, copyhold, and leasehold, passed to, and be¬ 
came vested in th(j Trustees therein named ; and that 
the divers bequests therein contained in favour of the 
children of Sarah ])fos;g,wore wholly of the nature of 
trusts or equitable intereets, and not of the nature of 
legal estates. 


The Cause came on upon the equity reserved, at the 
Sittings after Trinity Term, 1815. 


Leach and Palmer, libr the Defendants, Henry 
Hodges Mogg, aVid Dorothy KingsmiU, and thejr 
families. •' ‘ 


There are three points to be argued; first, that 
Henry Hodges Mogg and Dorothy Kinagmill, together 
with Robert Mogg, were entitled to sliures in the re¬ 
sidue of the fAtlleion estate, as tenants in (ail in com- 
mon with the other children : secondly, That they are 
entitled to estates tail in the estates in Mark and other 
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parishes: and, Ihirdl^^ 'lliat, supposing the interests 

of all the children in the latter estates to have been 

# 

only equitable interests for life, yet they all take for 
their joint lives and the life of the survivor* 

1/If it was^^he intention of the Testator that all the 
children sh«*uld lake, tiiey all will take, whetlier the 
limitations are considered as remainders, as/}xecii* 
clevises. Notv, that the Testatpr intend^'d all to 
taltc, appears by his using the words, ** begotten and 
to be begotten,”! which cannot be ^tisfied otherwise : 
for, if it be supposed that he meant those children only 
who were born before his Will,^ and should be born 
afterwards in his tifclime^ tbon the word begotten would 
have been suflicient^ the Will, speaking from the time 
of his death. If we suppose he meant those born and 
who should be born before John J/odges's death, that 
construction cannot prevail, because, where he in¬ 
tended that, he has expressly said so; as in the gift of 
the rents accumulated duriiip^ life son’s life ; and there 
is no third constrm^titJh, except that which takes in all 
the nine children. Again, the Testator declares* that 
both parts of the High Littleton ca^tate are»to go to the 
same uses : and yet, according to tlie certiticate, one 
part went to all the nine children, and the other part 
to only six of them. 


Motsts 

e. 

Mugo. ^ 


':C3on8ideriiig these limitations as executory devises, 
the eflect would be that* (he estate would vest in such 
of the children as were living at the IVstator’s death, 
and open, from time to time, for the purpose of letting 
jn those sij|)sequcully born. This construction has 
been adopted in many cases. Cook v. Cbo/cttf), Weltt 
V. JXradburt/ {b), Shepherd v, Ingram (c), Mills v. 

(a) 2Vern, 545. 

(5) II). 705. 


(c) Amid. 418. 
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I^orris (a) ; and it cannot inlike any difference whotlier 
th^ esjate which is to be opened in this manner origi¬ 
nally vested by Way of executory dfvise, or in any 
other manner. In our case, it was originally a vested 
remainder; and, admitting the rule of law that 
remainder under a conveyance at comi^on law eannot 
open, yet that does not apply to a devise^r to a conr 
veyancje by way of use. Fcarnca Contingent Re¬ 
mainder^ CBulL Mdii.) 313. But, taking the whoWl^ 
this Will together, the legal estate in this part of tlie 
property remaltied in the Trustees of the Will, at 
least during the life of the Testator’s widow, which 
would be sufficient Jt^pon every construction) to let in 
all the nine children. On this point the case resembles 
Chapman v. Bh'ssrit (6), There the ulterior trusts re¬ 
quired that the trust estate should last longer than the 
life of the son; and the purpose in this case^ of seci^ing 
the annuity of^£?100 during the widow’s life, ought to 
have the same effect. 


2. The objection to the childi*en taking estates tail 
in lh‘e Mark property is, that (he limitations to the 
r-hildrcn nro equita^, and those to* their isjsue lep;al, 
Thai objection is founded on a technical rule of law, 
which, in a cage like this, arising upon a Will, must 
give way to the intention of the/Testator. Many cases 
at law, as* Doe v. j4pplin\c)^ Doc v. Smith (d), Jlid 
others, proceed upo« the rule tff effectuating the fpr 
tention, to which all other rples of construction givei 
way. But this is more particularly the case in a Court 
of Equity, where, in all cases, an estate of inheritance 
i« given to, or withheld from, the first taker, according 
•as the intention may require. This is proved by all 
the cases which have occurred on the constructipii of 


(ee) 5 Ves. jnn. 335. 
fh) Cases Temp ToJb. 1 i5. 


(c) 4 T. R. 82. 

(d) 7 T. R. 531. 
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marriag^e articles, as well* as the cases of TVrigJtf. v, 
Pe&rson (a), and King v. Burchelt (ft), which arose 
upon Wills. This exact question does not app'ear'to 
have arisen in any former case ; but the circumstances 
V. JacJcson^c) were calculated to raise the 
question; andithere the first taker was held to be en¬ 
titled to an t^tate tail. 

it'< 

Supposing the children to tahe only life in¬ 
terests in the Mark estate, then we contend that they 
take for the joint lives of all, and the life of the sur¬ 
vivor. Upon this‘point the certificate is silent. No 
objection to this construction can arise from the estates 
vesting at different times. Lord Co/r/*, (Co. Litt. 188 . 
a.) says, “ In some cases there may he joint tenants, 
and yet the estate may vest in them at several times 
of which some instances are put. Again, whether au 
estate is joint or not, is to be gathered *rom the con¬ 
text, and does not depend upon an^' particular words, 
Blissfit V. Cranwell (d), Rigden w. Vallicr (e). Barker 
V. Giles Cock w.^Burrish ig)y Arrtistumg Eld- 
ridge {h). Here the intention evidently was lo create 
a joint tenancy; ftrsl^ from the infection pay the 
rents for the support and maintonuntc of the childiNui, 
shewing that their benefit alone was intended ; second- 
from the direction io pay during his, her, and their 
li^^and lives, which is the sEwne thing as sayirtg, during 
the^ lives of them ani>the survive^' ; ihirdlj/, from the 
bequest to the j.ssue beiqg to take effect aj'ier ihc de¬ 
cease of such child and children, sliew ing (as J^ord Tkiir- 
/oassaid in Armstrong v. Eidridgc,) that nothing was to 
to the children while any of the parents were living. 


mi 

Mogg 
Mo6». . 


(a) Amb. S58. 

(/>) lb.'?i78. 

(c) 3 Bro. C, C. f)J. 
((/) Salk. 227. 

% 


((') 2 Ves. 2o3. 
if) 2 V. Wm. 280, 
(g) I Vern. 425. 

(/() n Bro.. C. C. 21: 
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MootJ Jlodgson for the Dcfendalit, Robert Mogg. 

jM o g (f» * • *11 

TFie rule is clearly established, that where the ge¬ 
neral intention of the Testator can be plainly collected 
from his Will, that intention shall be carried 
fect, unless it is such as to contrave^lie any rule or 
principle of law. There aitej therefore,/!wo objects 
to be pursued in this cate :— 

1. To shew that the Testator intended all the child¬ 
ren of his daughter, Sarah Mogg, to take. 

9. To shew that^such intention may by law be car¬ 
ried into effect. 

' t 

1. It is-the,general plan of the disposition designed 
by the Will to give all his estates to his son’s family 
first: to pass, when he had exhausted them, to the 
iarnily of his daughter Mogg; and, when he had ex¬ 
ha listed them, but not before, to take the family of his 
daughter Harding, ^dlis is tln^general purport to be 
collected from reading the Will. The particular 
.wording of 'the devices is to the sanre effect; for, when 
he speaks of the children of his son (who was a batche- 
lor,) he uses the words “ to be begotten,” but when he 
speaks of Mrs. Mogg'& childron (some of whom were 
living), he says, “ begotterf and to lie begotten.” But 
this is still more strt»ngly markeS with relerence to;|^ 
period of his son’s death, which is the period to which 
the present question applies ; for when he is spealcing 
of an accumulation of rents, which he directs to be 
divided on his son’s death, he uses the expression 
children of my daughter, M. tcho shall be living 
at the decease of my said sonf from which it is clearly 

to be inferred that when he did not use thos'b restric- 

• 

tive words, he did not mean them to be implied. When, 
therefore, he goes on to devise his estates from and 
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after the decease of his Ion, to all and every tlie Moco 

child and children, &c. begotten and to be begqtten,” Mows* 

without rfestrictfon, he did not mean to exclude any 
child whatever, born before that event or not. Again, 
he the residue of his personal estate to the 

children of Tli.” generally (under which those 
living at hi> death wou|i| take, as he no doubt in¬ 
tended) : but the JMnrk estate he gives to ** a)l and' 
ct^ry the chihl and children, ^tc. begotten apd to be 
begotten,” under which words the Goiirt of B. R. has 
certified that all the nine children toOk'i&qirally. From 
all tliese circumstances we are bound to conclude that 
by these words the Testator intended, and that the 
Court has held that he so intended, all the children of 
his daughter, howener nuraerons, to luko. There are 
doubtless many particular intents ap[iyarent on this 
"Will which are inconsistent with the gencn)l intent, 
and with each oilier; but the law will reject them, and 
effectuate the general intent. Now, the only construc¬ 
tion which will effectuate the general intention is that 
which gives to all Mi^. il/ogg’s children an estate tail. 

They mu^'t take an estate tail in order that tlip re¬ 
mainders over in*ay not be disappointed, though thaJt 
construction is very strongly opposed by the particular 
language of the Will; and on the other hand all the 
cj^iildren must take, tft else the remainders over may 
take effect before the Tefttator intended: as, for in- 
‘ a^nce, if the three youngest children of Sarah 
*are to be excluded, sujiposing the six elder had died 
without issue?, the Hardings must have taken, or if they 
had not taken the estate must have gone over to the re- 
.raainder nj^n in fee, (who were mere strangers,) to the 
exclusion of those three younger children or their issiu* 

, 2. It'^is to Ik? inquired w;bether this intention of the 
Testator is opposed by any rule of law. And here it 
may be proper to remark that the rule, if there bo any. 
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mtsst lie a role of policy, *and not a ipera technical 
rule, for mere technical rules' must give way when 
they are opposed to the intention. The* question 
whether there is any rule to oppose us, will be best 
answered by inquiring how all the children, (stipposaUg 
them all to take,) could take ; or in other words by 
refusing the devise to its techtijbu! o^eratien. If there 
had bepn no child of Mrs. ^yogg living at the Testa¬ 
tor’s depth, tbm,0emainder would have been a ison- 
tingent remainder. 1 do not contend that it could 
have taken edect-'originally and entirely as an execu¬ 
tory devise; it must have been a contingent remain¬ 
der, according to tjic rule laid down in Purefoi/ v. 
Rogers ia). Therefore, if before the contingency Imd 
become vested the particular estate had been de¬ 
stroyed, or if^ it had determined by John Hodges's 
death, and tliere had been no child of Mrs. Mogg 
then born, or in. ventre sa mere^ the remainder must 
have failed altogether. Wo do not, therefore, con¬ 
travene that rule. Blit, in point of fact, this remain¬ 
der never was contingent; for there being children of 
.Srtrq/j Mi^g living at the death of the Testator, it 
became vested in them immediately: "that rule, there¬ 
fore, is not in question. The Mark estate became 
vested in pos^esmm^ and this estate (the Littleton) be- 
caino vested in rewninder imm^iately on the Testa¬ 
tor’s decease. But, to letHhe after born children tfi 
at all, they must taketby way of executory devise, thut 
is, by that particular species oftexecutory devise which * 
has been called an opening of estate, by which the 
estate first vested becomes devested, as to a portion 
of the land, by opening to let in the after bprn person., 
2:f, therefore, they are to take by executory devise, the 
next inquiry is, whether they are within the iimitalioh 
which have been prescrilbed to such devises; *and tl\e 


(cf) 2 Sauad. 3fS8. 
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answer must be, that they are. Now, if it is ahewa 
that the Testator intended the after born ehildyen.lo 
take, and* there is a mode by which they can take, 
(namely, executory devise,) and they are within the 
boundaries proscribed to such devises, it is difficult to 
understand why they should not take. The certificate 
of the Court of B. R. fd\4his very case, in the ques¬ 
tion as to tlie Mark estate, is a full authority (hat, so 
far as respects^this rule and the intei}|^|(^, all tj^e child¬ 
ren ought to take. The ditference, then, between the 
two cases, must consist in the one betpg'^idevise in pos¬ 
session, the other a devise in remainder. But how can 
this make any difference ? because .estates, which arise 
by way of executory devise, are altogether independ¬ 
ent of the estates which they are to abridge or defeat, 
and cannot be affected by the nature pr qualities of 
those estates. There is no reason, therefore, why an 
executory devise should not be lynited upon a re¬ 
mainder as well as upon an estate*in possession, and 
even so limited as not to he chpable of taking eflect 
until after the remainfier has vested in possession : os. 
for instance, a limitation to A. for life remainder lo B, 
in fee ; but if B* survives A., ftud afterwards dies 
without issue living at his decease, then to C. would 
be a good executory devise ; and yet there the execu¬ 
tory devise must take *flect in abridgment only of the 
est|ktein remainder.— But ?l is -aid,.that it is a rule of 
no person c:^n take the benefit of a remninder 
wl^io is not in existence j'rf: the time when the particular 
estate determines, and that a remainder limited to a 
class of persons, as in this case, will vest in those only 
yvho are livjpg at the time when it vests in posse^-ssion : 
and to this alleged rule the case seems to be reduced.’^ 
Now, I ask what are the authorities for this rule? 
Tjie ca^ of Baldwin v. Kav^er(a) did not go to this 
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extent, but is the converse of' it. Most of the cases in 
this Court ((Ct) havo arisen on personal estate, as to 
which the Court contemplates an actual division of it, 
and which cases, therefore, stand on the same found¬ 
ation with another class of cases as to the division of 
money (i), hut do not apply to devises of land : other 
cases have been merely cases of co|i8trugtion, where 
the words have been “ all the children and, conse¬ 
quently, where tfe Testator having: expressed himself 
iinibig-uously, the Court has felt itself at liberty to 
adopt such construction as it mig:ht consider most con¬ 
venient. Tut (here is absolutely *no case which has 
gone the length of saving that a Testator shall not in 
such a case as this provide for all his gi-andchiJdreii. 
The alleged rule s<*em§ to be drawn from one of the 
common law,^ which renuired that all persons who 
were to take under a feoHinent or grant, must be in 
esse at the tirneot* the livery or of the execution of the 
grant; but that rufp will not go far enough, for in its 
original foundation it was strictly, as 1 have stated it; 
and, though afterwards e‘xtend<fd with reference to a 
remainder, yet that extension was only to let in those 
persons who, should i>e in esse uhendhe remainder be¬ 
came vestetl in interest, not when it fell into possession, 
liesides, it was a rule applicable still more .strongly to 
t'states in possession than to states in remainder; 
and. thereVore, the certific»te as to the Upper Murk 
estate has decided th,at it is not Applicable in this cU-se. 
It is a rule, in fact, that has vMitindy given way before 
the doctrine of executory devise which admits of the 
limitation of any species of estates, and of their being 
btkefi by any persoiis whomsoever, and ai whate\er 
ftimes tliey may come in esse, provided oiily that the 

(fi) Ellison V. Airey. Sin- &c. sup. oil, * ^ 

gle1on#\. Singleton^ Aylon {b) Ld. St. John v, JVhit- 
y. Ayiony Heath v. Heathi breads ubi sup. 
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bonndftrics be not exceeifed, viz. that the estates be 
not rendered unalienaVile longfer than for a life of lives 
in being, and twenty-one years afterwards. 

Sir Samuel llomillj/, Roupell, and Preston^ for the 
Plaiiitftfs. 

. N 

To say the estate is not to go over till Mrs. Afogg’s 
family is exhausted, is begging the very qiiestijpn. The 
argument proceeds in a circle—as, for instance, it is 
said that “ to be begotten” must mean to include the 
whole of the children, because the Testator intended 
them ail to take, and that he intended them all to take 
because he uses the words to be begotten,’ The«!e 
ivords are satisfied by the certificate as U stands. With 
reference to tlie gift in possession, “ begolleii” mean^ 
those living at the Testator’s death, and“to be begotten’’ 

must moan all born aftersvards. But wiih reference to 

if 

the gift in remainder, “ ])egotfen, applies to those 
living at Testator’s death, and‘‘to be begotten” i-e 
satisfied by letting in ftiose who were born afterwards, 
and before John Hodges'^ death.— The judges having 
come to this ccncliTsion upon the pQint,and Jiieir conclu^ 
»ioa being conformable with Rllison v. Aire't/.^ and 
other cases in this Court, there is not enough to induce 
the Court to dissent fiwm their opinion. 

As to tlie High lAtlcion property which is devised 
by wa^ <»f remaiiuler after John Hodges's death, the 
Defendant’s argil meiit i-, that the estate vested by way 
of remainder, but afterwards opened by way of exe- 
cuforv devj,se. It is to be admitted, that where the 
devise is of an estate in possession, the after boriP 
children may take by tin* learning of executory devise— 
so if it wl3re llic case of a deed, tliey might take by W'ay 
of springing use. But where is the authority that an 
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by way of remainder"^can open after once it Us 
vested in possession? ^Oii the contrary, the result 
of the rule laid down in JParr/oj^ v. Mogers^ is that 
every case which can take eftfcct by way of remainder, 
absolutely excludes the learning of executory devise*. 
Consequently, no limitation can be so construed, as 
that a person who may take unde# it Ijy way of re¬ 
mainder, either vested or contingent, can, by a subse¬ 
quent eyent inconsistent with his taking by way of re¬ 
mainder, take by way of executory devise. Although 
the converse is not true ; for a limitation, which at first 

4 

is an executory devise, may by a subsequent event be¬ 
come a remainder. ^ Here all the children, if they had 
been born in *Tohn Hodges's life, might have taken by 
way of remainder,' consecpientlvthose who were in 
fact born aftcy his death cannot take by way of exe¬ 
cutory devise. 

4 

After the above arguments on the main points of 
the case, ///V//ewor‘'slopped the other counsel who 
were to have maintained the cuf tlficale, and declared 
his opinion to be in conformity with that of the Court 
•of.B- B., except as io the leas^hold^ for lives (a) ; but 
intimated that he would hear the reply. 

On a subsequent day, after what had fallen 

ft om the Court, and on a ^oneideration of the state of 
the argtjments, declbed replying. 


Nothing afterw'ariSs fell from the Coqjt: but th^ 
* following: is an abstract of the Decree. 


(a) Sep ante 
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Dpciars, ^ nine children of Umah Mogg took 

ef^tes in tail general, as tenants in common with 
cross remajndlers in $uch parts of the e'^tates at 
ZiitUeton as were devised to tliC Testator’s widow for 
life, and in the collieries, &c. of which the Testator 
was seised in fee. Tliat they also hecanio entitled, in 
equal shares, as t^ants in common, to estates in the 
naturd of estates tail, with liraitatious thereupon in the 
nature of cross remainders, in aU such parts df tho 
copyhold and Idftsehold estates, (except collierif^!, &c.) 
as were holden for one or more life or lives, and not 
situated in Ttmsbuty. That they also became enti¬ 
tled to the like estates and with the like limitations 
in such of the leasehold collieries,’&c. wherever si¬ 
tuate, as were holden for one or more life or lives. 
That thej also becaine entitled absolutely, as tenants 
in common, in equal shares, to such of llie copyhold 
estates as were held for years, determinable upon 
lives, and to the leasehold collienea, &c. and other 
leasehold e-.tate8 held for years, or for years determin¬ 
able upon lives, (except suck copyholds and lease¬ 
holds for years not being collieries, &c. as were, si¬ 
tuate in J'imsburj/, which were by the Will directed 
to be annexed to the residue of /h« estates at iftgb 
Littleton,) 

That Martha Jfods’es Barter deceased, Jlichard 
Mogg deceased, Ihe IJetendaiit Grorge itfogg, and 
Thomas Mogg deceased, (the four* children of Sarah 
Mogg born in the lifi'time of the Testator,) together 
with the Plaintiff, Jacob Mogg^ (who was born before 
the death oiJohn Hodges the Te6<j|tor’s son,) and Ihe 
Fiiiintiff, Charles Moggy (who was in venire sa mere 


;o5 

Moog 

Worn 

to, 

\hi<3 (rt). 


(a) Reg, Lib. B. 1815. page 120Q, 

Mol. I* SA 
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at, the time of the de§th of the s^i^ Johfi /lodges,) 
took estsijtes in tail general, with cross remaindersj jin 
such parts as were fi-eeholdof inheritance, ^in the re¬ 
sidue of the estates in Jffigh JLittlelon not devised to 
the Testator*^ Hvife for life, arid in such of the copy- 
hold estates of inheritance as were Bitua;te in 1l[imsbuiy* 
And^ tliat the same parties took, as^.enants in commoTi, 
estates in the nature of estates tail, and subject to 
limitations in the nature of cross remaii;iders, in such 
of the copyhold estates and Icasej^olrr estates holdcn 
for one or morn life or livas, as formed any part of 
such residue of the High JLiUletofh property, or were 
situate in Timshuiy, (except collieries, &c.) and W'ere 
also entitled to, and took absolutely and equally as 
tenants in common, pch parts of the residue of the 
High Littleton property as were'held for years, or for 
years determinable on lives, and all the copyhold and 
leasehold estates in Timsbuiy held for years, or for 
years determinabio on lives, other than and except the 
collieries, &c. That the nine children of Sarah Mogg 
took, as joint tenants, 'an eqitltuble estate for tlmir 
lives, and the life of the survivor, of and in all the free¬ 
hold estatps not situate within High Littleton, (except 
collieries, &c.) with reiuainder in fee-simple to the 
issue collectively of the four eldest of such children; 
niz. Martha Hodges Barter, Jlichard Mogg, George 
Mogg, 'and Thgmas Mogg, (being the children born 
in the lifetime of the Testator,) ^uch issue to take as 
tenants in common, and not as joint tenants; and that 
the same parties took the same, or the like interests, 
and with the same or the like remainders, in the copy- 
liold estates (a) to which the Testator was seised 


(ff) Sec the difrercace be- iii B. R, before noticed, 
tween the Will and the me which accounts fpr the varia- 
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or entitled for an estate of lalieritance^ not situate id' 
Timsbur?/^ ^ ^ 

* • i, ‘ 

That the shares late of Hhhard 'thomas 

Hodges Barter^ (the three deceased 
childrdh of Snmh Mogg,) in all the Testator’s estates 
and properties^respaiptivelj, (exclusive of their shares 
of the fraehnlds and copyholds of which they were 

A, 

only tenants for Jife,) did, on their deaths respectively, 

descend, go to, or become the property of, such parties 

as follows, (that is to say,) I. As to the share of Richard; 

and,j(?r.?t, with respect to his share of the estates held 

as freehold of inheritance, to Sarah ,and Martha, the 

daughters and heirs of the body of the said Richird 

Mogg, equally as copijrceners ia tail; i>ccondli/ with 

respect to the estates hoUieii by copy of f^ouirt Roll, 

• 1 ■" * 
or leases for life or lives wherever si(ua<p. If v as 

declared that a certain settlement executcij h\ Richard 

# 

Mogg bijirred the estate tail or intenost in nature of 
an estate tail then vested in him; and all estatoF and 
interests, or limitations ill the nature of cross remain¬ 
ders expectant or dependant thereon, and iliat Ate 
said share passed by certain other conveyances in the 
pleadings mentioned; ihirdh/, with respect to the estates 
holden by copy of Court Roll, or by leases for j-oars 
absolute, or for years det«Mrminable upon Jife or lives, it 
was declared that bis said sbfa’c, having vested in him 
for an absolute estate, \ilso passed.by the settlement 



Mono 

Moeb. 


tion between the certificate holdsj) proceeded pn the. 
and decree, as to these copy- ground tJ^t thn w hole legaf 
holds. It is understood that intercst'^m them was -tested 

»|l 

the decree as to thein the Trustees, both by the 
(which were derised in the words of tise Will, and by 
9 amc clause'with the copy- renewals of the leases, 

3 
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Mooei , aud sj^bsequent insb^uments. II, As to the share 

Mo«g. <^t^homas; and,/?r5f| with respect to the estates in 
High LUikton deyisedlo the Testator’s wife for life, 
the same went or remained to the set^'en children of 

■ ' s 

$arah Mogg surviving at the death of Thomas^ and lo 
Sarah and Martha^ the children oij^chard Mogg de¬ 
ceased, (they the surviving chihjf^'eii tgking^^icli an 
eqiisd eighth share, and t^e said Sarah and Martha 
taking the remaining eighth, as representing their said 
late father.) Secondly^ with respect to freeholds of 
inheritance being parts of the residue of the estate in 
High Littletohj the same went or remained to Martha 
Ilodgvs Barter deceased, and George Mogg, and the 
Plaintiffs Jacob and Charles Mogg, and to Sarah and 
Martha, the children of jRichard Mogg, deceased, in 
equal parts or shares, (that is to say,) Martha Ilodgcs 
Barter, George, Jacob, and Charles, took one.fifth 
each, and Sarah and Martha, the remaining fifth be¬ 
tween tliera; thirjd, with respect to the freehold col¬ 
lieries, &c. wheresoevjpr situate, to the surviving 
seven children of Sarah Mogg, and Sarah and 
MUrtha, the children of Richard Mogg deceased, in 
equal pasts or shqres, (that is to* say, to each of the 
said surviving cliildren an equal eighth, and the said 
Sarah and Martha, the remaining eighth part be¬ 
tween them equally.) Foui(4h, with respect to the 
copyhold estate of inheritance in Thmbury f to 
il/«rfAa Hodges J^arter, George Mogg, the Plaintiffs, 
Jacob and Charles Mogg,^ and the said Sarah apd 
Martha, the children of Richard Mogg, in equal fifth 
parts, the said Sarah and Martha taking an equal fifth 
between them equally. Fifth, with respect to the 
estates held by copies of Court Roll*\>r leases ft>r 
lives, the share of the said Thomas Mogg, (except 

such part of the original share of Richardi M^g, as 

3 
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Thomas acquired under the deeds 6t instruments in the 
pleadings mentioned,) did on the death of him the said 
Thomas ^ogg^ (he having done no act to bar his estate 
qr interest in the nature of an estate tail, ahd the limita¬ 
tions thereon expectant or depending as aforesaid,) go 
over, ia the natiii^ of a remaindi r, to such of his sur¬ 
viving nrothefe anS sisters, as at the time of his death 
were (according to the several declarations of the 
original rights^ the parties before made,) tenants in 
common with him the said Thomas ilfogg, of the said 
premises respectivciJy, and to the said Sarah and 
Martha^ (the daughters and heirs of the body of 
Richard il/«gg deceased,) each siarviving brother or 
sistt^r, (so entitled by way of cross remainder,) and the 
said Sarah and Martha^ (as representing the said 
Richard il/ogg, their father,) taking one e(|uM part or 
share, and the said Sarah and Martha^ taking their 
share equally between them; and^ the part which 
Thomas Mogg so acquired as afore^id of the share 
originally of Richard did, on the death of 

Thomas, pass by his \ViU in the pleadings stated. 
Sixthly, with respect to the estates held by copy of 
Court Roll or leases for years al»qlute, ot* years d^- . 
terminable with lives, the share of the said Thomas 
Mogg, having vested in him for an absolute estate 
and interest, did, on liffe death, pass by his Will, 

• •' 

The Court made a similar distributive declaration 
ja*s to the share of Marthm Hodges Barter, deceased, 
(mutatis mutandis), and referred it to the Master to 
inquire and certify what estates freehold, copyhold, 
apd leasehold, and what collieries, ^mines, and veins of 
coal, the Testator died seised and possessed of, and to • 
state the tenures respectively, and to distinguish all 
tbe^diflerent parts of the estates with reference to the 
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pretcdtng declarations. And also in like manner to 
inqnise and ceriity in ilbora the several estates and 
shares of the said estates were then vested, with re¬ 
ference to the aforesaid declarations, and how, and by 
what means, and for whose use, the same were then so 
vested. And all usual directioi^, (a). 

f # 

(a) I'his note of the case ^as been commented on by 
of Mogg r, Mogg was com- Mr. Preston^ in the 3d Vol, 
mnnicatod by Mr. Hodgson, of his work on Conveyancingjr 
of Lincoln's Inn. The case p. 555. 
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1816. 

KO&Uy , 

Jtdn 16, 1816. UNDERWOOD and Wife, WOODHAM and 


One of 

FAecufon nnd 
'JVu-’toev, not 
haring artti<f 
otherwise than 
by jnh-T with 
bis CO-Exofutor 
and Tnispec in 
the bale of 
slock, niider a 
ipjnescntation 
that the sale 
was necessary 


Wife, and Othci-s, - - Pi^aintiffs. * 

AND 

JOSEPH STEVENS, a bankrupt,ytENY SMITH, 
BELL and PEARKES, 

aAd KEYMER and Wife, (out of the jurisdic¬ 
tion,) ----- f^EFENDANTS. 




OIJN FJIUiANT, by Wili gave the residue 
of his estate and elTects to Wilson (deceased,) 
and to the Defendants, Siexrns and 5mt7//, in trust to 
sell, and invest the produce, for the benetit of his three 
daughters (the female Plaintiffs, Underwood and 
for piytrn nt of * Defendant Keymer)^ to be paid to 

was not- the them respectively, as therein mentioned; and ap- 
prodnee having pointed his said Ti;justees, together with his wife, Exe- 
been received tutors. In the Will was contained a proviso that the 
by the latter, Trustees and Executors, res[>ectively' should be an- 
and the greater Bwerablc only for such monies as they should resjiec- 
part applied by ^jygjy receive, and should not be answerable or ac¬ 
countable f6r the acts, receipts, or defaults of each 
other, or for any banker or broker, &c, with whom 
any part of the estate should be deposited, or tor any 
the amount, ex- other loss,jnisfortune, or daniajfe which might happen 
in the execution of the Wifi, except the same should 
hap[jen through their wilful default respectively. 


him to his own 
private^ pur¬ 
poses; held 
chargeable for 


cept so far as 
any part was 
applied to the 
trust purposes; 


All the Executors proved the Will. Wilson died 


together with . , - • , m • » • 

interest at 4per l^he Testator s widow vras also since 

deceased. Sievens got in and received estate to, 
Ihe amount of .£! 1,000, out of which he made several 


cent.; not with 
blauding the 
partieti benefi¬ 
cially interebted consented to and approved of the sale, under a simil&r 

misrepresentation. case referred to, ante, p. 582. 
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payments, leaving a balance due from him to the 

estate of 403000 and upwarf|s. Smith no otherwise 

acted than by joining with* in the transferor 

two sums of jfe*lCK)0 and £3y500 stock,, which W'ere sold 
« ^ 
at two several times, and the produce received by 

Stevem alone; the Master (to whom it was referred 
by the decreg to^kp the accounts and make certain 
inquiries thereby directe<:|,) reporting that there was a 
balance in Stevenses hands, at the time of the first sale, 
of £48^, and at the time of the second sale, of ; 

that the sales were not necessary for the purposes of 
the Testator’s Wifi, and that no part of the produce 
had been applied in payment of the debts, except 
£1764; which had been so applied; but for whicli there 
was siifiScient in Stevens\ hands, as E'^'^cutor, without 
resorting to the sales in question. InJah/ I Stevens^ 
(with one Carttar, his partner in trade,) became baiik- 
rupt, and Smith (at the request of Unde: u'nodj proved, 
both against the joint estate, and a^fainst Stevenses se¬ 
parate estate, in respect of the balance, with liberty to 
make his election uiu^r which of the estates lie woulcf 
receive his dividends. • 

The Master further found, upon the afiidavit of 
Smithy and other evidence before him, that, shortly 
after the Testator's death, (on the 9th of January, 
1799,) a meeting took placo between Smith and Stevens, 
the Testator’s widoiv^ and one of.his daughters, (since 
•married to LO/dcmooi/,! when Smith, upon being ap¬ 
plied to to prove the Will, at first declined, but being 
strongly urged, at last consented to do so upon the 
positive os!|urance of the widow and children of the 
Testator, that he should have no responsibility ov 
trouble in the Testator’s atrairs, except so far as re¬ 
garded the liquidation of certain partnerslilp accounts 
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* 

ivitb tvJitcii h« was «i]ppo$£d to be particularly con* 
vemnt. ^hat, in, 180S, Smith was applied to 
by Stevens and the PlaintiS’ X'Wi?ra7ood jointly, to join 
with Stevens anc^ th^ Dcstator’s widow, ( Wilson bein^ 
then dead,) in the sale of the first stock soldy which he 
ag-reed to, and did accordingly, on a representation 
that the sale was necessary in or^e^to epable Sievem 
to make to Underwood an advance in respect of the 
fortune of his wifej (one of the Testator’s daughters,) 
to wlioni ho was then lately married.*"That in 1804, 
(after the death of the widow,) Smith was again ap¬ 
plied to by Stevem and the several “persons interested, 
(particularly by Underwood^ who had before acted as 
agent for the other daughters and their husbands,) to 
join with Stevens in selling out more stock to enable 
him to pay the several fogatees the legacies to which 
they had become entitled on the widow’s decease, and 
to invest the balance in order that the whole of the 
Testator’s property might be in one fund; and that he 
agreed to,-'and did, join in this second sale Upon sucli 
application, and also under the* like representation of 
the sale being necessary for tlie intended pnrpu)^. 
That, after»he had so concurred in the said respective 
sales, he often inf|mred of Stevem whether he had paid 
the legacies and invested iiic balance accordingly, and 
was informed by him, that he ha^l done so ; and that it 
was not till after the bankruptcy of Stevens Carllar, 
that he discovered |hese represt ntations to be false, 
and that Stevens had in fact aj^plied a great part of the, 
produce of the sales to the use of the partnership. 
That, at a meeting which took place subsequent to the 
bankruptcy, the Plaintitfs Underwood and Woodkam 
i>uth admitted the money to have been so “applied by* 
their consent, and with the consent of the Defendant 
Ke^nicVy the partners being to allo^ them interest for 
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the same, whtie|i was pafd te ihehi accordingly*; .M 
further appeaycdi ifchat none of} the parties knew^ at the 
time of the si^ib, nor until after the bankruptcy, what 
were the balances actually in the hapds ef Stevens at ^ Srsreya* 
the respective times of these sales, except from an 
count rendered by Stevem, previous to the first sale, 
by which it gpperi’^ed that no more than ^17, or there¬ 
abouts, was then in bis hands, and from the i^eneFal 
representations made by Stevens of the sale being ne> 
cessary, &c. 

Under these ciriTunistances, the caUse coming on for 
further directions, it was endeavoured, on the part of 
the PlaintiiF, to make the Defendant, Smith, answer¬ 
able lor the entire p^roduce of the stoc*:s transferred. 

* • 

Ifart^ Wetherelli and Wilhmham^ for the Plaintifisi, 

Relied on the case of lord phipbrook v. Lord 
Ilinchiabrook (a), as a direct.authority for charging 
the Defendant in rcfpect oT his negligence, allowing 
upon the same authority, not to be liable*to the 
extent of the i?17(i4 reported to^have be§n applied to 
the purposes of the Will. 

Sir Samttei Romil^ and Cooke, for tlm Defendant 

Smith, 

. Contended that the l^efendant was discharged by the 
Cestui/s qve trml having authorized the sales, and re¬ 
ferred to Brice v. Stokes (Jb), Where the Lord Chancellor 
says, It is dear, upon settled cases, tliat if there are 
* two Trustees, and a transaction takes place, in whish 

(a) IT Vcs. 16 Ves, 

47a 


(d) n Vcs. 319. 3‘25. 
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1816, ijie fond is taken out of a state in it onglit to 

have reh^ained, and is noil: placed in the state in which 
ND£Rwooi) it ought to he, but is kept in hands that not to 

Stkvens. . retain it, if ^ny particular Cesiu^ que lias acted 
in authorizing that as much as the Trustee who has not 
the money in his hands, and continu*^ to permit it to 
be so treated, in a question betwcv^jf, thab que 

trust, and that Trustee, thQ latter canuot be called 
upon the former.” 

T/ie Master of the Rolls. 

It appears by the,Mastery’s Report, that a consider¬ 
able sura of money has been lost, owing to the De¬ 
fendant Smith's suffering the stock to get into the pos¬ 
session of- his Co-Executor. The Master further re¬ 
ports, that the sales were unnecessary; and it is, there¬ 
fore, incumbent on Mr. Smith to make out a case to 
protect himself from the consequences of his concur¬ 
rence. FoC'this purpose-, he first relies on the meeting 
which took place between Iiimself and some members 
of the" family after the Testator’s death, and up4^ 
w.hat passed nt that meeting. But, “supposing all the 
parties interested to have been present, all that can be 
inferred from what passed oS-^hat occasion is, that he 
should not be required to act bey<3nd the settling some 
particular accounts. Now, w.hat is imputeAlU him is, 

' not that he did so a^t beyond the settling those ac¬ 
counts, but that, when he acted, he acted improperly. 
As to the first sale, however, even this ground of de¬ 
fence cannot avail; for, according to Smith's own 
statement, neither of the married women ^ interfered 
upon that occasion; and what became of the produce 
of that sale does not appear. 

ft 

The lecond sale stands upon quite a difi^rent foot- 
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ing. That appears to htwe taken place, with the con- 
Bent of the parties, for the pjirpose of carrying into ef¬ 
fect the trusts of the Will. But, with regard 'to that 
also, it ie;.sworn, both by Underwood and Woodham^ 
and their respective wives, that they kn^ nothing of 
the balance which was in Stevenses hands at the time 
of the sale. If they had, did their consent to the sale 
in any degree im^ny that the Executors were to apply 
this money to their own individual purposes ?' What 
was intended Iras, that they should apply it it> the par¬ 
ticular purposes of the Will; and this was both rea¬ 
sonable and pro{%r. Therefore, how can it be said 
that these parties consented to a breach of trust ? 
Then it is alleged that some of the parties knew of the 
money being suffered to remain in the hands of Sterens 
and CarttaVy and consented to its being suftered so to 
remain. But the knowledge or consfent of the hus¬ 
bands could not bind the married women. 


1816. 

UNhERWOOO 

Steveni. 


If, therefore, it rested here, l^should l|ave been of 
opinion that Si»i|A^was responsible for the whole, 
ljut the Master finds that ^I7f)4, part of this, stock, 
was afterw'ards applied to pay the shares of the legatees; 
and thus there is room for the operation of the lenient 
doctrine of the Lord Chancellor in Lord Shipbrook v. 
Lord Hinchinbrook. 

To that extent, tl^erefore, Smith is exempted. 


» Declare, The Deferfdant Smith chargeable with tlie 
amount of the monies produced by sale of the stocks, 
with interest at 4 per cent, from the respective times of 
sale, aftec'deducting from the produce of the last s^e 
the Bum of ^£*1764 mentioned in the report. The 
Master, to calculate interest at 4 per cent, on the 



CASES IN CHANCERY. 


1 


718 

* 

I8i0. amdinit, and to charge the same flroni the 

respective times of sale t4 the times when the JP1764 
^ was paid ai in the Report 4||edtioned, and from those 

Stevens. times on the respciptive balances. Upon p^ment into 
the bank of what shall be found dgue on taking such ac¬ 
count, Smith to retain such proportion of dividends on 
the separate estate or onyie joi|it estate of 

Stevens and Carttar, as such |«lance shall bear to the 
whole debt proved under the eommissioii^(r/). 

(a) Uegt Lib. B. 1815, fo,^1665. 
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JLiebcnrood v. Vines^ ante, p. Id- 

■» 

AFTERWAnn®, January 9.Gy 1816, tlic Plaintiff moved to dis¬ 
miss his Bill, which was ordered Accordingly. See Reg. Lib. 1815. 
B. fo. 216. 

N. B, An obvious inaccuracy ot expression occurs m the lie- 
port of this case, p. J7, where it is said, the Injunction had been 
obtained Jbr zcnnt of answer.” Instead of wdiich, road, He now 
moved to dissolve the Injunction, which had been granted on ailida- 
vit before the coming in of »the answer.” 

Ilenrcood v. Of'ercndf p. 23. See Reg. Liu. iv. joi.j. iu. 628. 

* * 

Declare, “ That neith^ the Defendants who are to take legacies at 
the death of fhc Tes^atdi^’'s widow out of the ^6000 laid out at in¬ 
terest to^aise her annuity, nor those who take legacies under the 
codicil, 'were intended by the Testator to take any slntre of the re¬ 
sidue of his personal estate, and of the produce of his real estate, 
and that the Defendant, the widow of the said Testator, cannot take 
any share of such residue in respect of her annuity,” &c. 

ReferreS. back to the Master to tax all parlies ♦i»cir coats, &c. 
and after payment, &c. ordered, That the Plaintiffs, (the Trustees 
named Jn the Will.) do pay and divide Abe remaining balance in 
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their hands among the Defendantf, (the goiieral pecupiary legatees,) 
in proportion to their several legacies. * 

Wood y.GriJfiih^ p. 35^ Keg. Lib. 1813. B. fo. ^71. 

On reference to the Register’s Book, the case appears there as 
follows:—“ That by decree, of i>/are//, 1814, it was declared, 

that the Defendant was bound to perform his paft of the award in 
the pleadings mentioned by joining with the. Plaint iff in sale of all 
th^^state, right, title,' and interest, of the PlaintiffTiiid Defendant 
iPwnd to an estate called the EaH Mark estate; and it was there¬ 
fore ordered, that the Defendant should join the PlaiiitilF in signing 
an authority to certain auctioneers to sell the estate pursuant to 
the award; and, in case pai‘tie.4 should differ al>out (he form of 
authority, then that it be referred to the Master to settle the same, 
and Plaintiff*and Defendant to sign the same when so settled ; and, 
after the sale, to execute respectively all proper conveyances of 
their respective rights, &c. in and to the estate to the purchaser 
or purchasers thereof, and to do all acts necessary to carry the 
same into effect. 

4 

^ 1 

“ That by order, 23d of 1815, made by Defendant’s con¬ 
sent, it was referred to the Master to settle and approve of a parti¬ 
cular and conditions of safe pursuaiil to the decree. 

That several warrants were attended before the Master on set¬ 
tling the conditions of sale by (he solicitors on each side. 

' '' 

‘‘ That the Defendant, after such proceedings, presented his peti¬ 
tion of appeal from the said decree, praying that the cause might be 
re-heard. 

“ That by order, 18tli of August, 1815, on Defendant’s pay¬ 
ing the usual deposit, the cause was ordered to be set down for 
re-hearing. , 
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was ordered under the part|cular circumstanced” In the Regis-, 
ter’s Book, it stands thus Ordered, That tjie’ Plaintiff do pay 

into Court the sum ofi?-(the amount of the promissory note,) 

‘‘ and the injunction to be continued 4ill bearing or further order. 
The Plaintiff to pay the costa of the actiolPj” &c. 

O/iver V. note, p. 500. Reg. Lib. B. 1813. fo. 1285. 

* • 

The Bill wjjs dismissed, “ without prejudice to the Plaintiff’s 
right to the S^Q, 10^. South "Sea annuities in the pleadings men¬ 
tioned.” 

* 

Correct the short note of tlic judgment in this case, (p. 502,) by, 
reading, “The Court held that the recital must be taken to e.r- 
plain,"” (hot “ to coMroul,"") “ Hic operative part of the instrument.” 

. » ' 

Orr V. Clime, (cited, p. 559.) Reg. Cib. 1812. B. fo. 1283. 

0 

This case appears, from the Register’s Book, to have been as 
follows :-;--General John Orp, ‘resident at Madras, kept a cash ac¬ 
count with the 'Louse of Chase, Sezoell and Chase, of the same place, 
merchants; and, being about to leave Madras for England, took 
from them a borfd for 20,833 s^arpagodas, (the. asnount of the 
balance then due to him upon the said account,) in the form follow¬ 
ing:—“ We, Thomas Chase, Henry Sewell, and Riehard Chase, are 
bound to the said Johfi Orr in the penal sum of,” &c. “ to be paid 
to his attorney, executors,* administrators, or aligns, to which we 
bind ourselves, our heir.s, executors, &c. and every of ihein jointly 
’by these presents, Jani^ry I, 1799.” I'he condition of the bond 
ilhs that the obligors, their heffs, executors, or aduhnistrators, 
should pay or cause to be paid to the Plaintiff the sum aforesaid, 
.with interest at the rate aforesaid. This bond vvas delivered to the 
Plaintiff by Seteell alone, and signed by him in the/ name of the 
partnership. Shortly afterwards the Plaintiff came to England, and 
w^s pai3 interest on the bond up to the Ist of Jmii/ary, 1805, to¬ 
gether with part of the principal. On the Ist of January, 1800, 
V 
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Richard Chase withdrew#0111 the partnerslliip, of which public notice 
was given in the Gazette the month preceding, as also of the admis^ 
sion of a gew partner into the firm. Shortly afterwards Sewell 
died, and another new partner was received in his room* Of all 
these events the Plaintifl’ had express notice sent hinij besides the 
general notice in the Gazette ; ahd with such notice he continued to 
correspond with the new firms in respect ofdho ca%h balance in 
their hands. , ^ 

* m 

The Bill was filed against Richard Chase and the personal repre¬ 
sentative of Stice/l^ n-so were both rcsi>h'nt in England, (Thomas 
Chase, ttiC tr'.her ohiigor in the bond, bcinp; still 111 India.) charging 
that the bond, thoughdu its form a joint bond, was intended, and 
must be taken to be, joint and several : that he never gave up the 
security of the bond, nor accepted the new parti^ership as his debtors 
in disciiarge of the obligors, th-rein, it being understood that those 
new partnerships only acted in respect thereto as agents of the old 
firm ; that no notice was ever given to him by the obligors or either 
of them that they would no longer be answerable for the same; 
praying a declaration accordingly, and an account and payment of 
what remained due for principal and interest bn the bond. 

I 

The Defendant, Richa rd Chas^, insisted that die was a sleeping 
partner in the firm, and was not privy to the execution of the bond, 
which was joint only, and not joint and several; and that, under the 
circumstances of his having withdrawn frotiT, the partnership, and 
the Plaintiff recognizing and accepting tkc new firms as his debtors, 
he (the Dclendant) was discharged from all lisfoility, in case he was 
ever liable, on the said bond. 

* 

The cause eame on before His Honor the Vice-Chancellor who, 
by decree, 21 st of Julj/, 18 J 3 , declared that the bond (which was 
signed, sealed, and delivered by Sewell alone in tlie name and as the 
act and deed of himself and his then partners,) must in equity be 
taken as the joint apd several bond of tlie partners, and referred it 
to the Master to take an account of what was due for principal 
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and interest on the’ bond-, to be paid %y the *Defbndai^ts to the 
Plaintiff. i i 

« ' * I , 

To the Report made in pursuaijce of this decree/ the Plaintiff 
filed an exception, which was set dpwit -to bp argued» hut, hefi^rre 
the same came on for argument, the matters in dispute were com¬ 
promised, and the^ Bill dismissed by order, dated the lUh of 
18J6. (Reg. Lih. 1815. B. fo. ]7?b.) 

I » 

Daub<ny v. Cockbitm, p. ()2(>. Reg. Lib. A. 1815. fo. 166b. 

-*■» f! 

Further Corrections. 

In the note to page 3H, citing the case of iValker v. S^monds^ read 
thus :—“ Roupell moK&di for Jeave to prove vivA roce,on a re-hearing 
before the Chancellor, exhibits which wej'o not proved on the Iiear- 
ing at the Rolls.” 

Page 165. For “ MiUs v. Brooks,'’ read TVntts v. Brooks’’ 

Page 176. Marginal note. Kcad a bankrupt imprisoned at the 
time of the date of his protection is not privileged against subsequent 
detainers.” % • 

Page 179. The Master of the Bolts. This is a question of 
priority, not of ppportiomaful.”^ , * 

Pago 240. Marginal note. On a Bill filed by B. for payment 
of tbc legacy, decree against the purchasers,” &c. 

Page 264. “ Coup rford was tlie equitable mortgagee of the lease, 
and he was in possession^ and, if he had had the legal esiaief &c. 

lb. At the bottoih .—The liyidlord sued in equity because Corner^ 
ford was only aii equj^ablc assignee; and Lord Tlmrlow refused a 
- fiecroo for specific performance, on the ground that a Court of Equity 
does not specifically execute a building covenant^ but decreed that 
Comerford BhowXd turn his equitable into a legal estate,” &c. 

Page ^68, line J 9. Dele “ all.” * 

____— line 24. Read, “ their liability to be so sued has been 


strongly pressed.” 
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page 269. The Plaintiff is Mat tp pay the costs of the other 
Defendants.” 

Page 2S0, line 18. Dele however.” 

Page 28i. It was considered by L.ord Somers as a necessany 

consequence,” &c. 

Page 282, line 4. “ Giving the like interest in the personal estate.” 
— line 9. Dele “ but without costs.” < ^ *■ ' 

Page 296. Marginal note. Dele **• is n conversion out and 
and read The rjeal estate retnaining unsold at,her death goes 
to her personal representative.” 

Page 325, line 26. Dele “ been.” ^ 

Page 342, line 3, from the bottom. Dele “ such.” 

Page 343, line 16. “ Perhaps pt the moment when he had exe¬ 

cuted the instrument.” 

Page 404, line 10. “ And, if it were not meant that she should 

take it,” &c.^ • ^ 

Page 459. Marginal note. “ Specific performance of an agree¬ 
ment iopurchase the business of an attorney refused,” See. 

Page 497, line 21. “From tins decree the relators now pre¬ 
sented a petition of re-liearing,” 

Page 570, line 18. “ Ex hi/po(htsi.” 

Page 579, at the bottom. “ For the same reason, none of the 
payments that were 8ubsc<paef;tJy mfide could operate in extinction 
of this debt.” 

Page 623, line 17. “It mighi be as well contended that, if they 
had thrown the bills into the fire, or lost tlicm by negligence, Mr» 
Devat^nes would be responsible for such aet or negligence.” 
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other trees whatsoever jirrowj^nj^ Htaiidinpj or being; in or upon the 
iai^ls and premises belonging to ihe Plaintid’, nnddn the possession 
tenure of occupation of the Oefendant or his ;mdcrtenants or under¬ 
tenant or any other person for his nsi*, and from doing* or **oniinitt!ng' 
or causing to be done or committed any other waste spoil or de¬ 
struction in or upon the said lands and premises or llic buildings 
thereof or a^iy paijPthereof in any manner liowsoever, until the De¬ 
fendant should fully ansiver the Bill, or the‘l-ourt make further 
order to the contrary,—Now, upon motion ihis day made, &c. for 
the Defendant, it was alleged that tlie Defendant has since put in a 
full and perfect answer to the said Bill, ainl thereby devisetl the 
whole equity thcTcotj and it vtas therefore prayed, ^c. wtiereupon. 
See. Ordered, That the said injunction as to such }>art of the 
timber as is comprised in the agreement in the pleadings mentioned 
be dissolved,’* Knit rcd by Order^ F<7>. 7, 18 J7. 

. • * 

Elliot V. Jlttlinarcvlc, p. 1102. Reg I jib. A. fo. 507. 

JMarch 5, 1816.—“ Ordered, That the Defendant, James JTnlma- 

rack, and Sarah, and Jirozom- Italrriaracky (the wifi* and son oC the 

w * 

Defendant who'*'assisted in tlie assault,) do stand committed to the 
Fleet for their said contempt, unless tliey, having personal notice 
hereof a week befiA’e, shall on Thiij'sday, W\e 2H\h of’JMarch, shew 
good cause to the contrary.” 


Clarhe v. liiilhr, 



Reg. lab. A.*I815. fo. 954, 956. 


iMason V- AJason, y. 508, 


Reg. Eib. li. 1815. fo. 575. 


Jitdl \. Kingston, p. 314. Reg. Lib. A. 1815. fo. 1733. 
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‘f Israel ij»^and Rlpbecca^ his wife, (Administratrix of Sir William 
Williams^ deceased,) Plaintiffs. And 
John Kingston^ William George Talbot^ and the Bank of 

J^gland, Defendants. 

“ Declare, That the Plaintiffs (in right of the ^^aintiff Rebecca^ as 
such Administratrix*as aforesaid,) are entitled to the clear residue 
of the personal estate ef the Teltatrix, Charlotte Williams, including 
the residuary estate of Ann Ashby^ sister of the said Testatrix. 

« 

Bill dismissed as againsMhe Defendants, William Ashby and the 
Bank of England^ with costs out of the fund admitted by the De- 
feridant Kingston to be due for interest and dividends on stock 
standing in his name as Executor to the said Testatrix.” 

Careless v. Careless, p. 384. Reg. Lib. A. 1815. fo. 963. By the 

nanie of Careless v. Blount. 

Woodhouse v. Meredith, p. 450. Reg. B. 1815. fo. 1780. 

< 

“ Declare, I'hat the Plaintiffs Edward Woodhouse. and Ann 
Thomas becalne upon tff’e death •of Woodh&use, widow of the 
Testator, and arc according to the true meaning and construction 
of bis Will, entitled, for their joint lives, and the life of the survivor, 
to such beneficial interest as the Testator hifd in the leasehold mes¬ 
suages, la^ds, anl hereditaments in the'town of Kensington, in the 
pleadings mentioned. And that •upon the respective deaths of the 
said Plaintiffs, the same will belong to suth persons as i|t the Will 
mentioned,” &c. % 

Taggartm'f. Hewlett, p. 499. Reg. Lib. B. 1815. *fc. 1709. • 

An error of punctuation has occurred in the Report of this case. 
It should be thus“ ui)on feis paying into Court the amount offhe 
note, and the'wsts of the action^ which” {i. e, the payment of costs,) 
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mentioned (excepf as td that part comnii^ly knowa by the 
name of S-), for tfe discovery whereof the *j^rtie8 are to pro¬ 

duce, &c. and to be examined on ^interrogatories, dec. And in 
case the master do not make his report in three months, that the 
Defendant do within three months pay the several slims of 
(being the instalments now due and payable to the plaintiff under 
the said agreement f into the bank, to the credit of this cause.” 

Norwajj v? p. 135. Reg. Lib. B. fo. 304:1 

«< 

Cordon v. Gordon, p. 141. Reg. Lib. 1815. A. fo. 542. 

r*' 

“ Adrienne Gordon.^ Spinster (an infant) by W. G. her next 
friend. Plaintiff, ^vn\ James Murray Gordon, Alexander Gordon,' 
and another, Defendants. 

“ Declare, That the Plaintiff is entitled during her minority only 
to the annuity of /MOO given by the second 'codicil to the child of 
which Adrienne JSlaillel was pregnant, for her education. That 
the Plaintiff* is absolutq)y entitled to the legacy of'./’1,500 given 
her by the third codicil, and that the said annuity of /’lOO pay- 
aide for her education during her minority is not taken away by the 
said legacy given by "'the third codic/1;' The^ master to fax all par¬ 
ties th0ir costs as between solicitor and client.” 

} 

Gordon v. Bertram, p. Reg, Lib. 1815. A. fo. 407, 

♦ ■■ j> 

On a subsequent day (March 5.) ^ Upon affidavit by the Defend- 

i ff 

of service of the former order, and that upon search at the 
Ri^strar’s office it was found tl»at the plaintiff had not obtained 
an order to revive, it was ordered that the suit should be revived.” 

Acton V. Acton, p. 178. Reg. IJb. 1815. A. fo. 542. 

Declare, that tlic legacy of/’4000'given to Isabella Acton ought' 
to be paid in full. Ordered, the master to whom the cause sfandfi 
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referred, to corapq|e subsequent iRtfercst bn the legacy from the 

date of his refSo^t^ So much of the £97^^ Bank annaities in 
trust in the cause as, at the market price of the said annuities at 
the day olt the date of the rep*brt, should be suiTicieut to answer the 
legacy of iP4000, to l)e 'carried over” to the account therein men¬ 
tioned. “ The master to compute subsequent interest on the legacy 
of £19,000, bequeathed to Elizabeth Acto?i from the Sate of his re¬ 
port ; and, in case* he shall find that the.residue of the bank an¬ 
nuities and cash in *the bank and balance due frwii the executors 
after payment of the interest of the X^4000 and costs directed by” 
a former order shall be insufficient to ans\i^r the said legacy of 
J^12,000 and interest, then,that the residue of the said bank annui¬ 
ties, after the carrying over before directed, be carried over in 
trust to an account 'entitled the defendant Elizabeth Acton's ac¬ 
count, &c.” ‘ * 

‘ * c 

Lewis V. Loxham, p. 179. Reg. Ub. 1815. A. fo. I20J. 

a 

S' 

On a subsequent day a petition was presented, praying tliat the 
petitioners might be at liberty to fijc exceptions to the Master’s 
Report, so far qs the same had certified the necessity of the con¬ 
currence of Susanna Gordon to the completion of the title. 

Ordered, That it be referred back to the Master to review his 
Report so far as the same has certified,” Ac. “ and do stale any 
grounds upon which.he thinks the said Sthamia joining is 

necessary thereto.” March 9b, 1S16.* 

Mootham v. Waslclt, p. 243. Reg.*Lib. 1815. fo. 272,3Q3. * 
Alien V, Anthonf/, p. 282. Reg. Lib. 1815. A. fo. 1806. 

«' * t ■ « 

March 7, 1816.—Whereas the Plaintiff hath obtained an in¬ 
junction to restrain the Defendant, his agents workmen and servants, 
from cutting or felling, or causing or procuring to be cut or fj^dled, 
and from taking carrying away or disposing of, all or any timber or 
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the residue of the tf^stator’s p^rsrtnal’estate, having; regard parti¬ 
cularly to the two institutions^named in the will. * His Majesty’s 
Attornoy General and the defendants (the executors) to lay pro* 
posals before the master for that purpose. The master to enquiry 
and state to the court, whether any and which of the next of kin 
of the said testator within the statutes for the distribution of intes- 
tates’ estates ai'e obj jcts of charity within the scope of the testator's 
wdll; and, if so, sucli next of kin to be at liberity to lay a scheme 
before the maste;* to propose themselves objects of such charity.” 
The master to tax the costs of all parties, such costs to be paid out 
of the fund in court, .^Icc. 

TVaflinger v. Hilberty p. 104. Heg. Lib. B. IS 15. fo. 199. , 

It should have been stated that Ilis Lordship, in refusing to make 
the order without the consent of the party opposing the motion, in¬ 
timated that, with such consent, the order might be drawn up not¬ 
withstanding, which was done accordingly."—‘‘ Referred to the 
Master to enquire and state to the Court whether the Plaintiff can 
make a good title to tly; premises in question, and whether the 
estate is discharged or exempted from payment of tithes.” 

The motion, wliic^ was on the paVi of the Plaintiftj was granted 
as to other objects which, haying no reference to the point in ques¬ 
tion, it is not thought necessary to particularize; and the order 
accordingly extends to those other objects. 

I 

Fenwick v. Reedy p. i(l4, Reg. Lib. A. 1815. fo. 1196. 

j 

There is a slight difference in the order, as subsequently drawn 
up, from that which appears in tlie report of the case. 

January 17, 1816.—Ordered, that the Defendant Sir Thomas 
Claoering dg produce and leave with his clerk in court ail drafts 
and copies of drafts, and copies of deeds, letters and papers, re¬ 
lating to the original transactions between Charlton and iJdfd, Or 

3 B 2 
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which tend to shew that the partis ^'.ontiiiued hi possession tinder 
any agreement" to ircceive the routs Und profits in discharge of the 
debts admitted by his answer to be in his custody or power, with 
liberty for Piaintifl^, their lAcrk in Court, solicitors or agents, to 
inspect jthe same and take copies, Sec.'"' 

Ex parle Whitehmd, Re Ahlotiy p. 127*. 

* t 

The following aref'the minutes of the order mack in the matter of 
this petition. 

Declared, That the sum of jP250G, (being the consideration 
paid by the petitioner for the purchase of the annuity of ^358 
granted for three lives, which were still inexistence at the date of 
the commission,) is to be considered as the viflue thereof at the time 
the same was granted,, arid that the same ought to be considered as 
diminished in value at the time of the date of the commission by 
reason that part of tlie time fi^r which it was granted was elapsed 
since the grant. And, there Being in this case no special circum¬ 
stances, it is ordered, that the petitioner Ije at liberty to go before 
the commissioners and proven and be admitted u creditor for, the 
value of the annuity at the date of the commission, such value to be 
estimated by them, having regrfrd to the declafation aforesaici, and 
also to the time which elapsed between the last day on which the 
same was payable and the date of the coiumissiori; and tlie petitioner 
is also to prove the «arrear6 of the annuity which became due up to 
the last i?ay before the date of the commission on which the same 
was payable, and remaining un(>aid at the'lflate thereof.” 

•t 

Tyrrell v. Redifer^ p. 132. Reg. Lib. B. 1815. fo. 347. ' 

Dixon V. Asllcy, p. 133, and 578, note. Reg. Lill«A. 1815. »fo. 

455. 

, A 

‘‘ Orderedj That it be refen'ed to the roaster to see if a goop title 
can be mad^) according to the agreement, to the estate in the plead* 
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“ 'That the plaintiff m% 8 advised that fitncli petition 
irregular, inasmuch as the sprac was contrary to a 6taiMliii|^ order 
of the Court and moreover omitted to take notice of the order 
by consent^tof the 23d of I8|5,,and contained allegations 

and^’inatters not warranted by the pleadings ; and it was, theref^hv, 
prayed that the said petition might be taken off the file for irre¬ 
gularity, and that |he order made the ISth of August, for setting 
down the canse to be re-heard, might be discharged with costs. 


Whereupon, &c. It is ordered, that the petition of appeal be 
taken off the file, and the said order of the 18th of August is dis¬ 
charged; but withchit prejudice to the Defendant’s being at liberty 
to file such other petition of appeal as he may be ad seised, after pay¬ 
ment to the Plaintiff of the costs of tlm present petition, deducting 
the deposit, which is also ordered to be paid to the Plaintiff.” 
X^ecember 21, 1815. 


Siu^sfeen v. Hunter, p. 40. Reg. Lib. ICIS^ B. fb. 180, by the name 

of Ducos V,. Hunter. 

Holden v. Ha^n, p.‘47. Reg. Lib. 1815. A. fo. 284. 

•_ 

Plaintiff’s Bill dismissed as against the Defendant, Robert Bacon, 
without costs. Decreed, that the .Defenaant J’oAwdo speci¬ 
fically perform the agreement in the pleadings mentioned. Referred 
back to the Master to compute interest on tbe.purcliase-money re¬ 
maining unpaid from the 10th of October, 1811, to the time of the 
conveya ilSe after mentioned. Ordered, that the Defendant llayn do 
pay to the Plaintiff the sum »>f jL^'jPiOO, and execute a mortgage to the 
*P|p^intiff for the sura of JL^fiOOO, payable at the time and in the manner 
mentioned in the agreement, and that the Plaintiff do execute a con¬ 
veyance, and procure C. 1). t#join therein, &c. 

U- ^ 

Musgrave v. Medenc, p. 49. Reg. Lib. 1815. B. fo. 115. 

Ordernd, That the Defendant Moses Medex do on or before the 
day after the first seal before the next term, pay the sum of i?——— 
VoL. I. " 3 B 
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into Court; iXit in default thereof, that^prdceediiii^ be Jiad upon the 
bond given by tlje l)efcndant Isaac l\tf(iex and bis bail/ upon the. 
nvrM of Ne Exeat JZegno. 

.t. * • * 

Uifen V. Utten, p. 51. Reg. Lib. 1815. B. fo. 117, dated the*21st 

of March 1816. 

Ordered, That T. T, and Tf\ F. the bail for flie Defendant W» 

B. Utten upon the writ of Ne Exeat Regno, issued in this cause, 

do within six months*'from the date of this order,* pay the sura of 

£ -into Court. To be at liberty to apply concerning the same, 

and to pay the costs of this application to the Plaintiff. The sum 

when so paid in not to be paid out without notice. 

« 

Barro7eghs \. Oakhj/, p. 52. Reg. Ijib. 1815. A. fo. 143. 

• , 

• “ Ordered, That Dcfefid&nt do on or before the 15th of Jammf^ 

next, pay into Court the sum of ,C-, ttie residue of his purchase- 

money for the premises*in question in the cause, and for the timber 

growing thereon, and the viim of £- -for interest thereon, at the 

rate of 5 per cent, from the .31st of 1^12, the time when De¬ 

fendant entered into possession of the said purchased premises.’^ 

Pritchard v*. Flecizcood, p. Beg. Lib. 1^15. B. fo. .361. 

Mills V. Farmer, p. 55 . Reg. Lib. 1815. B. fo. 871. 

« 

On a.sul,^>eqiient application to the Co*urt on behalf of the next of 
kin of the Te.stator, that the M&ster, in <5Unsidering of a proper 
scheme, might be at liberty^to inquire 'and state to the Cqurf 
whether the next of kin were fit objects under the bequest to 
charitable purposes, a direction toihat effect was introduced into 
the decree, wjiich stands as follows ;— 

Ordered, That the decree of January 29, 1811, so far as relates 
to the bequest of the residue (o charitable purposes, be**reversed, 
.'Slhe Master to approve of a proper scheme for the^ distribution of 
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A. 

abatement, 

See l^RACTicE. 16. 

ACCOUNT, 

See CiiAUJTABi.E U-srs, 6. 

advowson, 

See Pi.EADiNci, ‘2. 


AfiRECMKNT, 

1 , See I M N ni.o u j> 'V \n f i:.v wt, 1 . 

‘ 2 . VliNUOU AM> Pl’irc IIASEU, 2 

•» ^ 



3. Specific perfoifiiaiKC of ;ui agreo- 
ment to jiurch ise Hit* business of an 
attorney, refused, u[>ou tUo bill of 
the ve'jdor, there being no express 
•stipulations by which the Court 
might be enabled to carry it into 


ed’er* on his part, in return idr 
Hve defendant's purchase money ; 
and there being do conditions ge¬ 
nerally applicable to transactions 
of this nature, .so asto come within 
the description of “ usual clauses’* 
to be iuscr.ed in an instrument to 
be drawn up in ]>ursuauce of the 
i^reement, 

Qfi. AVhethor such an agreement is 
void at law, upon the ground 
cither of morality, or of public 
j policy ? 

Qit. If legally a vaiid agreement, 
whether it is of such a nature as is 
I capable of being enforced in equity ? 

I ]}ozo?i V. l<'arloio. Page 45b 

{ tl. Sec Fkaud, % 

7. -3. 

K. Powiai. 4. 

annuity, 

Bankhli'T, 3. 




734 IPi0EX TO THE PRINCIPAL MATTERS. 

APPEAL, 


1. Pfetilion for a re-li«aiiiig ordered 
to be taken off the file, on the 
ground of its making a different 
case from that on which the de¬ 
cree was pronounced. 

Q«. Whether,’ by consenting to 

an order consequential on a de¬ 
cree, the party so consenting pre¬ 
cludes himself from the right of 
appeal ? Wood r. Griffiths. 

Page 36 

APPOINTMENT, 

1. See Fkauii, 2. 

2. Power, S. 

3. -, 4. 

ASSIGNMENT, 

Aee Cov CNTANT, 1. 

* 

B. 

BANK OF ENCiLAND. 

1. Part of the bankrupt’s estate 

haring been paid into the Bank in 
the na'»-?.s of three assignees, one 
of whom h-'d subsequently ab¬ 
sconded; order on the Bank to 
pay the money to the names of 
the two remaining assignees. Ex 
parte Hunter. 408 

2. Upon a reference to the Master, 
it being necessary (to enable him 
to make his report,) to have the 
evidence of entries in the books of 
the Bank of England, the Master 
*, hound; to grant the certificate, 


in order to justify the Bank i>> 
permitting an inspection, rather 
than compel the parties^, by his 
refusal, to file their bill for disco¬ 
very. Brace v. Ormond. 

Page 400 , 

BANKER- 

Scc Partver, 4. 

BANKRUPT, 

1. See Practil..,, 3. 

2. Mortgage, 1. 

3. The price stipulated for the re¬ 
demption of an annuity affords n 
criterion of the value to be nroved 
under a commission of bankruptcy. 

Qu. As <o any genera! rule, jic- 
corJing to which that value to 
be estimated. Ex parte White- 
head. Page iO. 127. 724 

4. Rufe, not to be departed from, 
that joiuJ creditors shall not be 
peruiitted to vote in the choice of 
assignees undei a separate com¬ 
mission. Application by such cre¬ 
ditor , on the ground of having a 
pro minaut interest, for an in- 
spt <u, refused, till after the 
choice of assignees. Ex parte 

‘ Simpson. 38 

5. A sworn broker of the city of Lon¬ 
don entitled to prove in respect of 
debts arising out of transaction in 
which he has been engaged as prin- 
ci[)al, notwithstanding such trans¬ 
actions were in contravention of 
his bond and of the oath taken to 
his employers, under an authority 
given them by statute for imposing 

2 








